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OPINION

BUSH, Judge

This congtruction contract dispute is before the court following atria in August 2003. Pre- and
post-tria briefs have been filed by the parties! An extensive record of thetrid is embodied in the
transcript (Tr.), joint exhibits (JE), government exhibits (GE), and Sollitt exhibits (SE). The fact

Y/ Filingsinclude Sollitt Statement of Issues of Fact and Law (Sollitt Issues), Sollitt
Memorandum of Contentions of Law (Sollitt Law Mem.), Sollitt Memorandum of Contentions of Fact
(Sallitt Facts), Defendant’ s Memorandum of Contentions of Fact and Law (Def.’s Mem.), Agreed
Statement of Factsfiled July 16, 2003 (Agreed Facts), Sollitt Post-Trid Brief (Sallitt Br.), Defendant’s
Pog-Trid Brief (Def.’s Br.), Sallitt Reply to Defendant’s Post-Trid Brief (Sollitt Reply), and Sallitt
Motion to Reopen Case for Admission of Additional Documents into Evidence (Sallitt Supp.). When
quoting plaintiff, “SOLLITT” has been dtered to “ Sollitt.”



witnesses for both parties” were helpful and for the most part credible, and the expert witnesses®
contributed their insights into construction delay estimates. This opinion resolves al outstanding issuest
inthiscase.

BACKGROUND
Factual Background

On February 27, 1995, the United States Department of the Navy (Navy) awarded George
Sallitt Construction Company (Sallitt) contract N62467-94-C-0971 for the renovation of two existing
buildings (Buildings 122 and 2B), an addition to Building 122 to house a*“ ship’ strainer,” and new
congruction of a Pump House and two “Range Buildings,” dl at the Nava Training Center, Great
Lakes, Illinois (NTC).

The contract work, valued at $15,450,000 and scheduled to begin on March 14, 1995, was to
be conducted in three phases. Phase | of the contract required Sallitt to complete the renovation of
Building 122, build an addition to that building, (Area C, housing the ship’s trainer) and construct two
Range Buildings by February 7, 1996. Phase Il of the contract involved the renovation of Building 2B,
and dso included the cost of anew Pump House for the ingtdlation of fire protection pumping
equipment. Phase Il was to be completed by May 31, 1996. Phaselll of the contract required Sollitt
to complete Ste work and landscaping, including ingtdlation of new concrete paving, curbs, sdewalks,

%/ Sallitt’s fact witnesses included Mr. Donad Maziarka, the company’s president at the time
of contract performance and chair of Sallitt’s board of directors at the time of trid; Mr. Howard
Strong, the company’ s vice president for field operations a the time of contract performance and
Sollitt's presdent at the time of tria; and Mr. James P. Zidinski, the company’ s sole project manager
for this project a the time of contract performance and a Sallitt vice presdent at the time of trid. Sallitt
dso cdled Mr. Matthew J. Stahl, aformer civilian employee of the Navy based a Great Lakes, 1llinois,
who was Deputy Resident Officer in Charge of Congtruction (ROICC) there until his retirement on
April 15, 1996. Both Sallitt and the Navy called Lt. George E. Odorizzi, whose rank in 1995-96 is
unknown, who was the project manager of this project for the ROICC, arole he described as “the
primary liaison between the contracting officer, the . . . architect/engineer [A&E, in this case C.H.
Guernsey & Company (Guernsey)] and the contractor.” Tr. a 2349. Mr. Zielinski and Lt. Odorizzi
had extensve knowledge and memory of congtruction activities on the project and their testimony was
especidly vaued by the court.

3/ Mr. Samud Tipton was Sallitt’s expert on delay claims and produced two expert reports, JE
233 and JE 235. Mr. Wayne R. Dorn was the Navy’ s expert on the same issue and produced one
expert report, JE 382.

4/ Defendant’s pre-trid motion in limine was denied on the first day of trid, Tr. at 6-10.
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steps, ramps and utility connections. Phase Il was aso to be completed by May 31, 1996.

This project was part of the Base Redignment and Closure (BRAC) process, mandated by
Congress. The buildings being constructed or renovated at NTC would replace exigting training
schools at other Navy facilities that were scheduled for closing, or in certain cases, had dready arted
the decommissioning process. According to the Navy's intended congtruction timeline, after Sallitt had
completed the construction and renovation a NTC, a Navy follow-on contractor was scheduled to
indal specidized Navy equipment for the schools. This follow-on ingdlation had to be accomplished
prior to a“ready for training” date set by the closing of current schools. The Navy'sfollow-on
contractor had awindow of time scheduled for this project. If congtruction was delayed, the Navy’s
follow-on contractor would not be available to instal equipment, due to other commitments, and the
scheduled ingtruction would be interrupted and delayed. The parties entered into a partnering
agreement, which included a provison for regular communication about congtruction problems and their
solutions.

Notwithstanding the importance of timely completion, the congtruction phases were not
completed ontime® A variety of monetary disputes arose between the Navy and Sallitt during the
course of congtruction, and Sollitt submitted aclaim for equitable adjustment of the contract to the
contracting officer on October 3, 1997. The contracting officer issued afina decison on December
21, 1998, and the Navy issued its final modification of the contract, Modification PO00S5, on April 28,
1999. On December 6, 1999, Sallitt filed its complaint in this court. An audit of Sollitt’s clam was
performed by the Defense Contract Audit Agency (DCAA audit), which found that “the clamisan
acceptable bagis for negotiation of afar and reasonable settlement amount.” JE 231. However, no
settlement was achieved and trid was held in August 2003.

. L egal Issues
A. Index of Legal Issues Presented by the Counts

Sallitt’ s cdlaims have been grouped into nineteen counts. Severd of these counts are further
divided into subparts related to specific contract work items. In this section of the opinion, the court
first provides an index of the legal issues found in the contested® counts of Sollitt’s complaint. The court
then reviews the legd standards which apply to theseissues. In the following section of the opinion, the
court proceeds count by count (and subpart by subpart) to apply the pertinent legal standard to each
dam presented in this case and to award Sallitt damages where they are due.

°/ By September 4, 1996, Sollitt had substantialy completed work on the contract, athough
gpecific benchmarks of completion are disputed by the parties.

¢/ Counts |1l and XVII have been entirely withdrawn, and portions of Count XV have been
withdrawn.



1 Compensable Delay

Compensable ddlay isthe main issue in three counts of Sallitt’s complaint: Count | asks
primarily for extended overhead cogts because of an dlegedly judtified equitable extension of the
contract completion dates for Phases 11 and 111 of construction; Count |1 asks for increased |abor costs
because Phases |, [ and I11 of congtruction were dlegedly delayed by the Navy past the contract
completion date and new and higher labor rates applied thereafter; and, Count 1V asksfor the extra
costs of winter work alegedly caused by Navy delays.

2. Excusable Delay
Excusable Ddlay is the other issue set forth by plaintiff in Count I: Sollitt alleges that the Navy
delayed congtruction and thus that the $235,200 in liquidated damages assessed by the Navy should be
returned to Sallitt.
3. Proof of Equitable Adjusment Claims

Proof of equitable adjustment claims for work added to or deducted from the contract isthe
issue assarted in Counts V through XV.

4, Navy’s Discretionary Power to Grant or Deny Performance Awar ds

The scope of the Navy’ s discretionary power to grant or deny performance awards underlies
Count XVIII.

5. Prompt Payment Act and Interest
Whether the Prompt Payment Act appliesto provide interest on Sallitt’s claims underlies Count
XVI, arequest for interest on Navy-deducted amounts from progress payments on Sollitt’s monthly
invoices, and Count X1X, agenerd request for interest on al claimed damages awarded to Sallitt in this
suit. Both parties agree that the Contract Disputes Act, 41 U.S.C. 88 601-613 (2000) (CDA)
provison of interest applies to clams upon which Sallitt prevails.
B. Overview of Legal |1ssues

1. Compensable Delay

a. Government liability for an equitable adjustment may lie when the
government has caused delay to the contractor’ s performance

Under the standard Suspension of Work clause found in government fixed-price construction
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contracts, 48 C.F.R. § 52.242-14 (2004), the United States may be liable for causing delays to
contract work.” If the contractor suffersincreased costs because of government action or inaction
which effectively suspends the contractor’ s progress on contract work, this clause may provide a
remedy. E.g., Merritt-Chapman & Scott Corp. v. United States, 429 F.2d 431, 443-44 (Ct. Cl.
1970). Liability isjust one dement of proof that is required for a successful equitable adjustment clam,
however. The Federa Circuit has Sated that three dements are required to justify an equitable
adjusment to a contract: “liability, causation, and resultant injury.” Servidone Constr. Corp. v.
United States, 931 F.2d 860, 861 (Fed. Cir. 1991) (citing Wunderlich Contracting Co. v. United
Sates, 351 F.2d 956, 968 (Ct. Cl. 1965)).

b. Government liability is limited to its unreasonable delays

I Although the parties did not proffer evidence that this clause isin the contract at issue here,
the standard Suspension of Work clause was then and continues to be required by regulation. See 48
C.F.R. §52.212-12 (1994) (“As prescribed in [Section] 12.505(q), insert the following [Suspension of
Work] clause in solicitations and contracts when a fixed-price congtruction or architect-engineer
contract is contemplated . . . .”); 48 C.F.R. § 42.1305(a) (2004) (“The contracting officer shal insert
the clause at 52.242-14, Suspension of Work, in solicitations and contracts when a fixed-price
congtruction or architect-engineer contract is contemplated.”). Defendant cites cases for their
propaositions concerning recovery under the Suspension of Work clause. Def.’sBr. at 13-14, 16.
Because of the regulatory requirement to include the standard Suspension of Work clause, and because
plaintiff has failed to chalenge the government’ s presumptive inclusion of the clause, the court finds that
the contract here included the standard Suspension of Work clause, now codified at 48 CF.R. 8
52.242-14 (2004) with no changes to the relevant text. Similarly, the court finds that the standard
Differing Site Conditions, 48 C.F.R. § 52.236-2 (1994) (unchanged in relevant part at 48 C.F.R. §
52.236-2 (2004), and Changes, 48 C.F.R. 8 52.243-4 (1994) (identical text at 48 C.F.R. § 52.243-4
(2004)), clauses were included in the contract at issue in thiscase. See Def.’sMem. at 5 (asserting that
“[t]he contract included standard construction contracts clauses, including . . . FAR 52.243-4,
Changes’); JE 35 (Modification PO0002) (contract modification sgned by both parties citing authority
of the Differing Site Conditions Clause); JE 36 (Modification PO0003) (contract modification signed by
both parties citing authority of the Changes Clause). These clauses aso have been the source of
compensable delay recoveries in government condruction contract litigation, see Coley Props. Corp.
v. United States, 593 F.2d 380, 385 (Ct. Cl. 1979) (finding liability for delay damages under the
Changes clause); Baldi Bros. Constructorsv. United Sates, 50 Fed. Cl. 74, 78-79, 83, 85 (2001)
(awarding delay damages under the Differing Site Conditions clause), but will not be addressed in the
court’sandysis here.



For the government to be found liable for an action or inaction that delays contract work, the
delay in question must be unreasonable. See John A. Johnson & Sons, Inc. v. United States, 180 Ct.
Cl. 969, 986 (1967) (Johnson & Sons) (gpproving and quoting the principle stated in the decision
below that an equitable adjustment is warranted when “‘ the resulting [government-caused] interruption
or delay isfor an unreasonable length of time causing additiona expense or loss to a contractor’™).
Only unreasonable government delays are compensable because there are  some Stuations in which the
government has a reasonable time to make changes before it becomes liable for dday.” Essex Electro
Eng'rs, Inc. v. Danzig, 224 F.3d 1283, 1289 (Fed. Cir. 2000). The Suspension of Work clause
employsthe term unreasonable to describe compensable delays:

(b) If the performance of dl or any part of thework is, for an
unreasonable period of time, suspended, delayed, or interrupted (1) by
an act of the Contracting Officer in the adminigtration of this contract,

or (2) by the Contracting Officer’ sfailure to act within the time
gpecified in this contract (or within areasonable time if not specified),
an adjustment shdl be made for any increase in the cost of performance
of this contract (excluding profit) necessarily caused by the
unreasonable suspension, delay, or interruption, and the contract
modified in writing accordingly. However, no adjusment shdl be made
under this clause for any suspension, delay, or interruption to the extent
that performance would have been so suspended, delayed, or
interrupted by any other cause, including the fault or negligence of the
Contractor, or for which an equitable adjustment is provided for or
excluded under any other term or condition of this contract.

48 C.F.R. § 52.212-12(b) (1994); 48 C.F.R. § 52.242-14(b) (2004). Whether a government-caused
delay is reasonable or unreasonable depends on the particular circumstances of the case. P.R. Burke
Corp. v. United States, 277 F.3d 1346, 1360 (Fed. Cir. 2002). “What is a reasonable period of time
for the government to do a particular act under the contract is entirely dependent upon the
circumstances of the particular case” Tri-Cor, Inc. v. United States, 458 F.2d 112, 131 (Ct. Cl.
1972) (citing Specialty Assembling & Packing Co. v. United Sates, 355 F.2d 554, 565 (Ct. Cl.
1966)). Deays due to defective contract specifications, however, are per se unreasonable. Essex
Electro, 224 F.3d at 1289.

C. Government action or inaction must be the sole proximate cause
of the delay

For the government to be found to have caused compensable delay, the generd rule is that the
government must have been “the sole proximate cause of the contractor’ s additiond loss, and the
contractor would not have been delayed for any other reason during thet period.” Triax-Pacific v.
Stone, 958 F.2d 351, 354 (Fed. Cir. 1992) (citing Merritt-Chapman & Scott Corp. v. United



Sates, 528 F.2d 1392, 1397 (Ct. Cl. 1976)). The “sole proximate cause’ concept is aso found in the
text of the Suspension of Work clause:

However, no adjustment shal be made under this clause for any
suspension, delay, or interruption to the extent that performance would
have been so suspended, delayed, or interrupted by any other cause,
including the fault or negligence of the Contractor, or for which an
equitable adjustment is provided for or excluded under any other term
or condition of this contract.

48 C.F.R. § 52.212-12(b) (1994); 48 C.F.R. § 52.242-14(b) (2004). Thus, even if the government
has caused an unreasonable delay to contract work, that delay will not be compensable if the
contractor, or some other factor not chargeable to the government, has caused a delay concurrent with
the government-caused delay. In Triax-Pacific, for example, the Federa Circuit held that because the
plaintiff had aso caused delay to contract performance, it was not entitled to an equitable adjustment
for government-caused delays under the Suspension of Work clause. 958 F.2d at 354.

d. The burden of proof for compensable delay is borne by the
contractor

When an equitable adjustment is being sought for government-caused delay, “the contractor
has the burden of proving the extent of the delay, that the delay was proximately caused by government
action, and that the delay harmed the contractor.” Wilner v. United Sates, 24 F.3d 1397, 1401
(Fed. Cir. 1994) (en banc). In some cases, this burden may be met if the contractor proves four
eements. the government’s ddlay was of unreasonable length, the government was the proximate cause
of the contractor’ s delayed performance, the contractor was injured, and there was no concurrent
delay on the part of the contractor. P.J. Dick Inc. v. Principi, 324 F.3d 1364, 1374-75 (Fed. Cir.
2003); CEMS, Inc. v. United States, 59 Fed. Cl. 168, 230 (2003). Justification of an equitable
adjustment for delay-related damages is more complex, however, when both parties have contributed
to delays affecting the project.

e. The contractor bears the burden of separating and apportioning
concurrent delays

The generd rule barring recovery for government-caused unreasonable delay when there has
been concurrent delay? caused by the contractor does permit recovery, however, when “‘ clear

8/ The exact definition of concurrent delay is not readily apparent from its usein contract law,
dthough it is aterm which has both tempord and causation aspects. Concurrent delays affect the same
“delay period.” See Tyger Constr. Co. v. United Sates, 31 Fed. Cl. 177, 259 (1994) (*In cases of

(continued...)



gpportionment’” of the delay attributable to each party has been established. E.g., T. Brown
Constructors, Inc. v. Pefia, 132 F.3d 724, 734 (Fed. Cir. 1997) (quoting Coath & Goss, Inc. v.
United States, 101 Ct. Cl. 702, 715 (1944)). Because the equitable adjustment claim for
compensable delay is the contractor’s claim, the burden is on the contractor to apportion the delay
between the parties. E.g., William F. Klingensmith, Inc. v. United States, 731 F.2d 805, 809 (Fed.
Cir. 1984). “Generaly, courtswill deny recovery where the delays are * concurrent or intertwined’ and
the contractor has not met its burden of separating its delays from those chargeable to the
Government.” Blinderman Constr. Co. v. United States, 695 F.2d 552, 559 (Fed. Cir. 1982).

f. The contractor must prove the extent of the government-caused
delay, and itsincreased costs, to proveitsinjury

To prove the “resultant injury” to the contractor from government-caused unreasonable dlay,
Servidone, 931 F.2d at 861, the contractor must prove the extent of the delay attributable to the
government, see Wilner, 24 F.3d at 1401 (stating that “the contractor has the burden of proving the
extent of the delay”), and that the delay caused the contractor to incur additiona costs, see Johnson &
Sons, 180 Ct. Cl. at 986 (identifying compensable delay as** causing additiona expense or lossto a
contractor’”); see also Wilner, 24 F.3d at 1401 (stating that the contractor must prove “that the delay
harmed the contractor”). There are two types of additional costs aleged in Sallitt’s delay-based claims
here: additiond costs related to the expense of performing certain contract work in winter (Count V)
and additiona costs caused by the delayed completion of the project past a projected completion date
(Counts | and I1).

0. The increased costs of winter construction may be compensable

Congtruction during winter months may be more expendve than the same work performed
during temperate weether. The Court of Clams commented that some winter construction * necessarily
entail[s] consderable unusud expense” Owen v. United States, 44 Ct. Cl. 440, 445 (1909). This
court and its predecessor courts have sometimes found compensable delays where government-caused
unreasonable delays pushed congruction activities into the winter months, when these activities were
origindly scheduled for a different time of year. See, e.g., J.D. Hedin Constr. Co. v. United Sates,
347 F.2d 235, 256 (Ct. Cl. 1965) (awarding monies for “additiona temporary hesting during the

§(...continued)
concurrent delay, where both parties contributed significantly to the delay period by separate and
distinct actions, justice requires that the cost of the delay be allocated between the two parties
proportiondly.”). A concurrent delay is aso independently sufficient to cause the delay days attributed
to that source of delay. See Beauchamp Constr. Co. v. United Sates, 14 Cl. Ct. 430, 437 (1988)
(noting that a concurrent action “would have independently generated the delay during the sametime
period even if it does not predominate over the government’ s action as the cause of the delay” (citations

omitted)).



condruction in the winters’); Owen, 44 Ct. Cl. at 445-46 (awarding monies to compensate for the
“condderableloss’ incurred due to winter work); Youngdale & Sons Constr. Co. v. United Sates,
27 Fed. Cl. 516, 547, 557 (1993) (awarding monies for the labor inefficiencies of winter weather
work); Am. Line Builders, Inc. v. United States, 26 Cl. Ct. 1155, 1211-12 (1992) (awarding monies
for the additiona cogts for winter work). The court may deny an equitable adjustment, however, if the
contractor failsto prove that, but for the government delay, the contract work would have been
completed before the onset of the winter weather. See, e.g., Kit-San-Azusa, J.V. v. United Sates,
32 Fed. Cl. 647, 656 (1995) (denying recovery for this reason, among others).

h. The increased costs of winter work may be apportioned for
concurrent delays

Apportionment of additional costs encountered by working in the winter months, when there
have been concurrent delays caused by the government and the contractor, is appropriate, and may be
achieved by awarding a proportion of winter-related costs based on a mathematica formula derived
from the amount of delay attributable to each party. The Court of Claims applied such aformulain
Luria Bros. & Co. v. United Sates, 177 Ct. Cl. 676 (1966):

Since there was an overrun on the contract performance time of 518
days, of which 420 days have been found to be chargeable to the
defendant as unreasonable, some proration of the cost to the plaintiff of
such dlay isindicated. Accordingly, 81 percent of the plaintiff’s cost
of delay is chargeable to the defendant.

Id. at 740. Inthat case, the contractor was awarded monies for “protection” of exterior masonry done
in the winter, including “sdt, hay, tarpaulins, sdamanders and labor.” 1d. at 741. The court applied an
eighty-one percent proration to al of the contractor’ s delay-related cogts, including winter protection of
exterior masonry and loss of labor productivity when performing winter work. 1d. at 744-46. A few
years later, the Court of Claims again contemplated an gpportionment of winter construction costs,
when it remanded a case to a contract apped s pand to determine “whether any part of the dday in
enclosing the building was due to the fault of the Government, and if so, how much [of the additiond
costs for winter labor] is compensable under the Suspension of Work clause” Chaney & James
Constr. Co. v. United States, 421 F.2d 728, 739 (Ct. Cl. 1970). Thus, in the case of concurrent
delays that push congtruction work into the winter months, the contractor may receive an equitable
adjustment for the increased cogts of winter work, if the delays can be apportioned on the record
before the court.

i When establishing the extent of government-caused delay to
project completion, the contractor bears the burden of proving
critical path delays



In order to prevall on its clams for the additiona costs incurred because of the late completion
of afixed-price government congtruction contract, “the contractor must show that the government’s
actions affected activities on the critical path[°] of the contractor’ s performance of the contract.”
Kinetic Builder’sInc. v. Peters, 226 F.3d 1307, 1317 (Fed. Cir. 2000) (citing Essex Electro, 224
F.3d at 1295-96 and Sauer Inc. v. Danzig, 224 F.3d 1340, 1345-46 (Fed. Cir. 2000)). “‘The
reason that the determination of the critica path is crucid to the calculation of delay damagesis that
only congtruction work on the critica path had an impact upon the time in which the project was
completed.”” Wilner, 24 F.3d at 1399 n.5 (quoting G.M. Shupe, Inc. v. United Sates, 5 Cl. Ct.
662, 728 (1984)). “One established way to document delay is through the use of Critica Path Method
(CPM) schedules and an andysis of the effects, if any, of government-caused events upon the critical
path of the project.” PCL Constr. Servs,, Inc. v. United States, 47 Fed. Cl. 745, 801 (2000).

A government delay which affects only those activities not on the criticd path does not the
delay the completion of the project. Asthe Claims Court stated in G.M. Shupe:

If work on the critica path was delayed, then the eventual completion
date of the project was delayed. Dday involving work not on the
critical path generdly had no impact on the eventua completion date of
the project.

5Cl. Ct. a 728. Itisthe contractor’s burden to establish the critica path of the project in order to
judtify an equitable adjustment based on an extension of the completion date of the project. See
CEMS Inc., 59 Fed. Cl. a 233 (denying recovery because the plaintiff had not met this burden). In
PCL, this court denied recovery for government-caused delay because the contractor “never provided

°/ The United States Court of Claims offered this definition of “critical path’:

Essntidly, the criticd path method is an efficient way of organizing and
scheduling a complex project which conssts of numerous interrelated
separate small projects. Each subproject isidentified and classified as
to the duration and precedence of thework. . .. Thedataisthen
andyzed, usudly by computer, to determine the most efficient schedule
for the entire project. Many subprojects may be performed at any time
within a given period without any effect on the completion of the entire
project. However, some items of work are given no leeway and must
be performed on schedule; otherwise, the entire project will be
delayed. Theselatter items of work are on the “critica path.” A delay,
or acceleration, of work along the critical path will affect the entire
project.

Haney v. United States, 676 F.2d 584, 595 (Ct. Cl. 1982).
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[the government] or this court with acritica path andys's of the aleged government-caused hindrance
and its effect upon the critical path of this project” and concluded that the contractor “did not
demondtrate that its project delay was caused exclusvely or even predominantly by the government.”
47 Fed. Cl. a 802, 804. “[W]hen the contract utilizes CPM scheduling, the contractor must prove that
the critical path of work was prolonged in order to prove adday in project completion.” Hoffman
Constr. Co. of Or. v. United Sates, 40 Fed. Cl. 184, 197-98 (1998), aff'd in part, rev'd in part
on other grounds, 178 F.3d 1313 (Fed. Cir. 1999).

J- Because the critical path changes over time, critical path schedule
updates are needed to analyze delays

The critica path of congtruction activities may change as a project is actudly built, and
“activities that were not on the origind critica path subsequently may be added.” Serling Millwrights,
Inc. v. United Sates, 26 Cl. Ct. 49, 75 (1992). Accurate CPM schedule updates are required during
the course of congtruction to reflect delays and shiftsin the critica path. “[I]f the CPM isto be used to
evauate delay on the project, it must be kept current and must reflect delays asthey occur.” Fortec
Constructors v. United Sates, 8 Cl. Ct. 490, 505 (1985), aff’d, 804 F.2d 141 (Fed. Cir. 1986).
Accurate CPM schedule updates produced during actual construction are better evidence of the critica
path than the basdline CPM schedule provided at the beginning of the project. Asthis court
acknowledged in Blinderman Constr. Co. v. United Sates, 39 Fed. Cl. 529 (1997), “ accurate,
informed assessments of the effect of delays upon critical path activities are possible only if up-to-date
CPM schedules are faithfully maintained throughout the course of condtruction.” Id. at 585.

K. The contractor bears the burden of apportioning concurrent
critical path delays

If the evidence shows that the contractor, dong with the government, caused concurrent delay
to the critical path of a project, the contractor must apportion the delays affecting the completion of the
project to be able to recover delay damages. Blinderman, 695 F.2d at 559; Avedon Corp. v. United
Sates, 15 Cl. Ct. 648, 653 (1988). “Courtswill deny recovery where the delays are concurrent and
the contractor has not established its delay apart from that attributable to the government.”
Klingensmith, 731 F.2d at 809. Because concurrent delays which do not affect the critical path of
contract work do not delay project completion, an accurate critical path andysisis essentid to the
determination of whether concurrent delays have caused delay damages related to the delayed
completion of acomplex congruction project. If government-caused ddlays “did not interfere with the
project’s critical path,” no costs related to delayed completion of the project are owed to the
contractor. Kelso v. Kirk Bros. Mech. Contractors, Inc., 16 F.3d 1173, 1177 (Fed. Cir. 1994). To
recover for the delayed completion of the project, “[n]ot only must plaintiff disentangleits ddays from
those alegedly caused by the government, but the delays must have affected activities on the critical
path.” Mega Constr. Co. v. United States, 29 Fed. Cl. 396, 424 (1993) (citation omitted).
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l. One type of injury to the contractor from gover nment-caused
delays to the completion of a project is that of wage increases
which would not have occurred during the planned time of
performance

There are two types of aleged additiona costs caused by the delayed completion of this
project past its origina completion date. In Count 11, the additiond costs claimed by Sallitt dueto the
delayed completion of the project are labor costs which escaated after the projected completion date
of the project. Thistype of additiona expense may sometimes be recovered as delay damages. In
Luria Bros., the Court of Claims awarded a proportion of the wage increases paid by the contractor
after the projected completion date of the project. 177 Ct. Cl. a 743, 746. Similarly, in J.D. Hedin,
the Court of Claims held that a contractor could recover delay damages, because, “[a]s aresult of the
government-caused delays heretofore described, the project was shifted into a period of higher wages
for laborers” 347 F.2d a 256. The contractor must prove the extent of the delay, Wilner, 24 F.3d at
1401, and the amount of the harm caused by that delay, Servidone, 931 F.2d at 861, to recover on its
equitable adjustment claim for increased labor costs.

m. The contractor must prove the amount of home office and field
office overhead that is related to the government-caused delay of
project completion

In Count I, Sallitt claims extended home office and field office overhead rdated to the delayed
completion of Phases 11 and 111 of the project. Extended home office overhead costs are a type of
delay damages that may sometimes be recovered. Asthe Federd Circuit stated in West v. All Sate
Bailer, Inc., 146 F.3d 1368 (Fed. Cir. 1998) (All Sate Boiler):

Where the government suspends performance of a contract, the
contractor’ sindirect costs, such as home office [overhead], often
accrue beyond the amount originaly alocated to that particular
contract. These additiona indirect costs may thus be “ unabsorbed.”
The Court of Claims consgtently alowed a contractor to recover not
only additiond direct costs that accrue to a contract where completion
of performance is delayed by the government, but dso any

unabsor bed, indirect cogts that result.

Id. at 1372 (citing Fred R. Comb Co. v. United States, 103 Ct. Cl. 174, 184 (1945)). Extended
field office overhead also may sometimes be recovered as delay damages. In Luria Bros., for
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example, the Court of Claims awarded a proportion of the field supervison costsincurred by the
contractor after the projected completion date of the project. 177 Ct. Cl. at 741, 746.

n. When the parties stipulate to the daily costs of home office and
field office overhead, the contractor must prove the extent of the
gover nment-caused delay but is relieved of some other elements of
proof of itsincreased costs

When the daily costs of field office and home office overhead have been dtipulated,’ asisthe

19/ Such a tipulation establishes the daily cost of unabsorbed home office overhead costs
dlocated to the project in question, afigure normally caculated by usng what is known as the Eichleay
formula “The Eichleay formulais used to cdculate the amount of unabsorbed home office overhead a
contractor can recover when the government suspends or delays work on a contract for an indefinite
period.” P.J. Dick, 324 F.3d at 1370 (citing Melka Marine, Inc. v. United Sates, 187 F.3d 1370,
1375 (Fed. Cir.1999) (citing Eichleay Corp., ASBCA No. 5183, 60-2 B.C.A. (CCH) 12688 (July
29, 1960))). This sort of stipulation also obviates, when it is accompanied by proof of entitlement to
delay damages under the Suspension of Work clause, the requirement for “ separate proof of
entitlement to Eichleay damages [for unabsorbed home office overhead],” if the stipulation predicates
dtipulated damages solely on ligbility under the Suspension of Work clause. Id. at 1374-75. Although
the stipulation at issue here, SE 2007 at 1, does not specify which type of entitlement would trigger the
dipulated daily rates for extended home office overhead, the court will tregt the stipulation as having
predicated recovery soldly on liability under the Suspension of Work clause, because in this case the
result would be the same under ether Eichleay entitlement or stipulated Suspension of Work
entittement. The “separate proof” normdly required to establish Eichleay entitlement for extended
home office overhead is a showing that the contractor was on standby, and may aso require a showing
that the contractor was unable to take on other work. P.J. Dick, 324 F.3d at 1374-75. These
“separate proof” issues have not been addressed by the parties.

An extended field office overhead claim, which requests damages for cogs that are increased
due to maintaining a presence at the congruction site for alonger period than origindly anticipated in
the bid, requires different proof than a claim for unabsorbed home office overhead calculated using the
Eichleay formula. Asthis courted noted in Blinderman, 39 Fed. Cl. a 587 n.56 (citing Wickham
Contracting Co. v. Fischer, 12 F.3d 1574, 1575, 1581 (Fed. Cir. 1994)), home office overhead is
an indirect cost whereas fid office overhead isadirect cost. A plaintiff must prove government
ligbility under the Suspension of Work clause for delay to project completion, and also must prove the
extent of itsincreased field office overhead costs. “[FJield office overhead cods. . ., like other direct
cods, require specific proof of proximate causation (as well as the quantum of damages).” 1d. (ating
Wickham, 12 F.3d at 1581)). Here, liability is contested and the extent of any government-caused
delay is disputed, but the daily costs of field office overhead have been established by the stipulation of

(continued...)
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case here, SE 2007 at 1, the award of extended overhead costs may be derived from the sum of the
proven government-caused unreasonable delays which dowed the completion of the project. In All
Sate Boiler, the Federd Circuit affirmed a VABCA decision that awarded delay damages derived
from afinding of twenty-two days of government-caused delay and an auditor’ s figure of a home office
overhead daily rate of $718. 146 F.3d at 1371, 1382. The daily home office overhead costs were
samply multiplied by the number of delay days which were chargegble to the government. Id. In cases
of concurrent delay to the critica path, the calculation would aso include gpportionment of the delays
to arrive at a percentage of extended overhead costs for which the government would be ligble. Luria
Bros., 177 Ct. Cl. at 740, 746.1

0. When multiple delays by one party are concurrent with each other,
that party’ s delays must be analyzed to ensure that the overall
effect of these multiple delaysis correctly attributed to that party

Onefinad complication with concurrent delays is the inquiry into whether one party’s multiple
delays are concurrent with each other in addition to being concurrent with the other party’s delays. By
necessarily focusing only on critica path activities that are delayed, the court makes this inquiry
somewhat smpler. Among al critica path delays, the court first examines the proven delays caused by
only one party to make sure that the delay days which are concurrent with each other are not counted
more than once. Asthe Federd Circuit explained in Essex Electro, the “overdl effect” of one party’s
ddays must be measured against the overdl delay caused by the other party and that thisis done by
correctly accounting for each party’s delays which “might have been concurrent with each other.” 224
F.3d a 1296. Then, the court gpportions the overdl critica path concurrent delays from each party to
determine the contractor’ s entitlement to an equitable adjustment. The Federa Circuit decided that this
approach of comparing one party’s overdl delays with the other party’s overal delaysis more religble
than checking each delay from one party againgt a possible concurrent delay from the other party for a
series of subtotd periods of entitlement. 1d. To asss in the complex andys's, when multiple delays by
one party are dleged to have impacted the critical path, accurate and updated CPM (critical path
method) schedules are essentid tools in the court’s concurrent delay andysis. Asthis court stated in
Blinderman, “the only way to accurately assess the effect of the delaysdleged . . . onthe. .. project’s
progressisto contrast updated CPM schedules prepared immediately before and immediately after
each purported delay.” 39 Fed. Cl. at 585.

19(....continued)
the parties, SE 2007 at 1.

1/ Another reasonable formula, when the government has caused more delay daysto the
critica path activities than the contractor, would be to subtract the contractor-caused delays from the
government-caused unreasonable delays and to multiply the resultant figure by the stipulated overhead
daily cos.
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2. Excusable Delay

a. The government has theinitial burden of showing late completion,
and the contractor then has the burden to show that the delay was
excusable

In the context of litigating liquidated damages assessed by the government in a congtruction
contract, the government first must meet itsinitia burden of showing that “the contract performance
requirements were not substantially completed by the contract completion date and that the period for
which the assessment was made was proper.” PCL Constr. Servs., Inc. v. United States, 53 Fed.
Cl. 479, 484 (2002) (interna quotation and citation omitted), aff’ d, 96 Fed. Appx. 672 (Fed. Cir.
2004). Once the government has met that burden, the burden then shifts to the contractor “to show
that any delays were excusable and that it should be relieved of dl or part of the assessment.” 1d.
(internd quotation and citation omitted). One type of excusable delay occurs when the government has
delayed the project work, forcing the contractor to miss the contract completion deadline. “‘[W]here a
contractor is prevented from executing his contract according to itsterms, heisrelieved from the
obligations of the contract [as to the time of completion] and from paying liquidated damages.””
Schmoll v. United States, 91 Ct. Cl. 1, 28 (1940) (quoting Levering & Garrigues Co. v. United
Sates, 73 Ct. Cl. 566, 578 (1932)). When the dleged excuse for the delay is action or inaction by the
government, there is some controversy as to whether any government delay to contract completion, if
proved, completely voids a contract’ s liquidated damages provison, or whether apportionment of
liquidated damages is possible where there has been concurrent delay by both parties. Compare R.P.
Wallace, Inc. v. United Sates, 63 Fed. Cl. 402, 413 (2004) (stating that the apportionment of
liquidated damagesis permissble) with PCL, 53 Fed. Cl. at 486 (stating that “[t]he status of the rule
againg gpportionment [of liquidated damages when the government has contributed to the delay of
contract performance] inthe. . . Federd Circuit is unsettled”).

b. When the government has caused part of the delay to project
completion, liquidated damages are either waived or the liquidated
damages may be apportioned

The rule againgt gpportionment of liquidated damages when the government has contributed to
the delay in contract completion was clearly stated in United States v. United Eng'g & Constructing
Co., 234 U.S. 236 (1914):

We think the better rule is that when the contractor has agreed to do a
piece of work within agiven time, and the parties have stipulated fixed
sum as liquidated damages, not wholly disproportionate to the loss for
each day’ s delay, in order to enforce such payment the other party
must not prevent performance of the contract within the stipulated time;
and that where such is the case, and thereafter the work is completed,
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though delayed by the fault of the contractor, the rule of the origind
contract cannot be insisted upon, and liquidated damages measured
thereby are waived.

Id. at 242. The Court of Clams employed the rule against gpportionment of liquidated damagesin
Acme Process Equip. Co. v. United Sates, 347 F.2d 509 (Ct. Cl. 1965), rev' d on other grounds,
385 U.S. 138 (1966). In that case, the Court of Claims held that “the defendant merely losesits right
to indst on an artificia measure of damages agreed on by the parties for the Situation in which the
contractor alone isrespongble for the delay,” because a“plaintiff is entitled to recover on its clam for
remission of liquidated damages [when] the delays on which the assessment was based were caused by
the Government aswell as by [the plaintiff]”). 1d. at 534. The rule against gpportionment has been
extengvely followed by this court’ s predecessors (the United States Court of Claims and the United
States Claims Court) and some boards of contract appeals, see PCL, 53 Fed. Cl. at 485 (listing
cases), but the rule has been criticized and ignored in other cases, see, e.g., RP. Wallace, 63 Fed. Cl.
at 410-13; see also PCL, 53 Fed. Cl. at 485-86 (listing cases).

The rule againgt apportionment of liquidated damages gppears to have been ignored in many
recent boards of contract appeas decisons. See, e.g., William F. Klingensmith, Inc., ASBCA No.
52028, 03-1 B.C.A. (CCH) 132,072 (Nov. 15, 2002); Karcher Envtl., Inc., PSBCA Nos. 4085,
4093, 4282, 02-1 B.C.A. (CCH) 131,787 (Feb. 21, 2002). The Federa Circuit did not apply the
rule againgt gpportionment of liquidated damages in a recent decision, but did not comment on its
nonobservance of therule. Sauer, 224 F.3d at 1347. In Sauer, the Federa Circuit upheld an
ASBCA decison which remitted only a portion of the assessed liquidated damages when both the
contractor and the government delayed contract work completion. 1d. Thus, the Sauer court
approved of an gpportionment of liquidated damages. 1d. This court has dso apportioned liquidated
damages where concurrent government and contractor delays affected contract completion, without
commenting on the rule againgt apportionment. See Neal & Co. v. United Sates, 36 Fed. Cl. 600,
647, 649 (1996) (referring to “over-withheld liquidated damages’ and returning only a portion of
these).

Recently, this court, in athorough anadlyss of the possibility of gpportioning liquidated damages
when the government has contributed to the delay of contract completion, followed Sauer and cited a
number of decisons gpplying the rule from Robinson v. United States, 261 U.S. 486 (1923), which
alowed the apportionment of liquidated damages. R.P. Wallace, 63 Fed. Cl. at 410-13. Inlight of the
extensve discussonsin PCL and R.P. Wallace of the rule againgt gpportionment and the conflicting
rule alowing gpportionment of liquidated damages, and in the absence of a precedentiad decision
resolving the apparent conflict between these two analyses of controlling precedent on thisissue, the
court here will examine the facts of this case under both the rule that forbids apportionment and the rule
that permits gpportionment of liquidated damages. Because the result in this case happens to be the
same under ether rule, the court here does not need to further address the status of the rule againgt
gpportionment of liquidated damagesin this circuit.
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3. Proof of Equitable Adjusment Claims
a. Liability and damages are reviewed de novo

When prosecuting an equitable adjustment claim in this court, a* contractor has the burden of
proving the fundamenta facts of ligbility and damages de novo.” Wilner, 24 F.3d at 1401 (citing
Servidone, 931 F.2d at 861). Under the Changes clause of this fixed-price construction contract, 48
C.F.R. § 52.243-4(d) (1994), the government is liable when changes to contract work increased the
contractor’s costs:

If any change under this clause causes an increase or decrease in the
Contractor’s cost of, or the time required for, the performance of any
part of the work under this contract, whether or not changed by any
[change] order, the Contracting Officer shal make an equitable
adjugment and modify the contract in writing.

Id. Because the court’s determination of the government’ s ligbility under the Changes clauseis de novo
under the Contracts Disputes Act, 41 U.S.C. 88 605(a), 609(a)(3) (2000), final liability decisions by
the contracting officer are not accorded a rebuttable presumption of validity. England v. Sherman R.
Smoot Corp., 388 F.3d 844, 854 (2004) (Smoot). In Smoot, the Federa Circuit aso announced that
it “sed] 5] no basis for drawing a digtinction between an interim and afina decision of a contracting
officer,” because “ Congress made it clear in the CDA that any findings of fact by a contracting officer
are not binding in any subsequent proceeding.” 1d. Thus, the Federd Circuit interprets the CDA as
removing any rebuttable presumption of vaidity for ether interim or find liability decisons by the
contracting officer. 1d. The court will consder the contracting officer’ s findings of liability as some
evidence of a contemporaneous congderation of liability, but will give these interim or find decisonsno
deference.

b. The contractor must prove that its actual incurred costs for the
changed work wer e reasonable

Once the contractor has proved the government’ s liability for the costs of added or changed
contract work, the actua costs incurred by the contractor will provide the measure of the equitable
adjustment to the contract price, if those incurred costs are reasonable. Bruce Constr. Corp. v.
United Sates, 324 F.2d 516, 518-19 (Ct. Cl. 1963) (Bruce Construction). Although a contractor’s
incurred costs were once considered to have a presumption of reasonableness when determining the
amount of an equitable adjusment, Bruce Construction, 324 F.2d at 519, this presumption has been
eroded by a 1987 amendment to FAR 31.201-3, codified at 48 C.F.R. § 31.201-3(a) (2004). This
regulation states that “[n]o presumption of reasonableness shall be attached to the incurrence of costs
by a contractor.” 1d. The effect of the revisonsto FAR 31.201-3 on the presumption of
reasonableness established by Bruce Construction has been recognized by many authorities. See,
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e.g., Morrison Knudsen Corp. v. Fireman’s Fund Ins. Co., 175 F.3d 1221, 1244 n.30 (10th Cir.
1999) (listing cases). Some authorities go asfar asto say that “[since] the revison of FAR 31.201-3
on July 30, 1987, no presumption of reasonablenessis attached to the incurrence of costsby a
contractor . . ..” Herman B. Taylor Constr. Co., GSBCA No. 12915, 96-2 B.C.A. (CCH) |
28,547 (Aug. 27, 1996) (citation omitted); see also 6 Philip L. Bruner & Patrick J. O’ Connor, Bruner
& O’ Connor on Construction Law 8 19:50, at 186 n.4 (2002) (stating that the presumption of
reasonableness established by Bruce Construction “has been negated by” FAR 31.201-3).

This court, however, has not entirdly discarded the presumption of reasonableness established
by Bruce Construction. In R.P. Richards Constr. Co. v. United Sates, 51 Fed. Cl. 116 (2001), for
example, this court asserted that “there is a presumption that [the contractor’ s| actud costs paid are
reasonable.” Id. at 125 (citing N. Sope Technical Ltd. v. United Sates, 14 Cl. Ct. 242, 264-65
(1988)). Yet, only ayear earlier, this court applied the reasonableness test of FAR 31.201-3, rather
than the Bruce Construction presumption, when the FAR provision was gpplicable to the contract at
issue. Info. Sys. & Networks Corp. v. United Sates, 48 Fed. Cl. 265 (2000) (Information
Systems). The court in Information Systems noted that the proper test for reasonableness was found
in FAR 31.201-3, because “FAR Part 31, Contract Cost Principles and Procedures, Subpart 31.2,
Contracts With Commercid Organizations, establishes a set of principles and provisons for the
reimbursement of costs for contractors performing the type of contract at issueinthiscase” Id. at 268.
Thus, in this court, a reasonable reading of the casdaw is that no presumption of reasonableness applies
if FAR 31.201-3 governs the contract at issue, but the Bruce Construction presumption of
reasonableness would apply to the contractor’ s incurred costs for changed or added work if FAR
31.201-3 were not applicable.

Department of Defense contracts have for some time incorporated the Contract Cost Principles
by reference, including the reasonableness test of FAR 31.201-3, through the language of DFARS
252.243-7001, codified at 48 C.F.R. § 252.243-7001 (2004). John Cibinic, Jr. & Raph C. Nash,
Jr., Administration of Government Contracts 686 (3d edition 1995). It is undisputed that the
contract in this case included DFARS 252.243-7001 (1994). Def.’sMem. at 5. Therefore, FAR
31.201-3 provides the standard of reasonableness for Sallitt’s costs incurred due to added or changed
contract work, and no presumption of reasonableness applies:

Determining reasonableness.

(& A costisreasonadleif, in its nature and amount, it does not exceed
that which would be incurred by a prudent person in the conduct of
competitive business. Reasonableness of specific costs must be
examined with particular care in connection with firms or their separate
divisons that may not be subject to effective competitive restraints. No
presumption of reasonableness shal be attached to the incurrence of
costs by acontractor. If aninitid review of the factsresultsin a
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chalenge of a specific cost by the contracting officer or the contracting
officer’ s representative, the burden of proof shall be upon the
contractor to establish that such cost is reasonable.

(b) What is reasonable depends upon a variety of consderations and
circumstances, including--

(1) Whether it isthe type of cost generally recognized as ordinary and
necessary for the conduct of the contractor’s business or the contract
performance;

(2) Generdly accepted sound business practices, arm’s length
bargaining, and Federd and State laws and regulations;

(3) The contractor's respongbilities to the Government, other
customers, the owners of the business, employees, and the public at
large and

(4) Any ggnificant deviations from the contractor’ s established
practices.

48 C.F.R. 8 31.201-3 (1994). For the purposes of determining the amount of equitable adjustment
damages due Sallitt for changes to contract work, this contract provision clearly places the burden of
proving the reasonableness of incurred costs on Sallitt, once those costs have been chdlenged by the
government. 1d.

C. The government bear s the burden of proving the cost of deleted
contract work

However, when the government has deleted work and/or costs from a fixed-price construction
contract, the government, not the contractor, bears the burden of proving the amount of any downward
equitable adjustment to the contract price:

[T]he Government has the burden of proving how much of a downward
equitable adjustment in price should be made on account of the deletion
of [certain specified materids]. Just as the contractor has that task
when an upward adjustment is sought under the Changes clause, so the
defendant has the laboring oar, and bears the risk of failure of proof,
when adecreaseis a issue.

Nager Elec. Co. v. United States, 442 F.2d 936, 946 (Ct. Cl. 1971). Both parties must prove their
equitable adjustment claims by a preponderance of the evidence. Teledyne McCormick-Selph v.
United Sates, 588 F.2d 808, 810 (Ct. Cl. 1978).

4, Government Discretion Regar ding Performance Awar ds on Public
Contracts
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a. This court has jurisdiction over disputes concerning performance
awards

Government contracts in the mid-1990s included language attempting to “[€]xpresdy exclude(]
from the operation of the Digputes clause any disagreement by the contractor concerning the amount of
the [performance] award fee,” e.g., 48 C.F.R. § 16.405(e)(3) (1994), and thus purported to exempt
government decisions regarding performance awards from the Contract Disputes Act. These clauses,
insofar as they were intended to defeat jurisdiction in the Court of Federa Claims or before boards of
contract appeals over disputes concerning performance awards, were voided by the Federa Circuit in
Burnside-Ott Aviation Training Ctr. v. Dalton, 107 F.3d 854 (Fed. Cir. 1997). The Federal Circuit
voided the “jurisdiction defeating mechanism” of these clauses because “the CDA trumps a contract
provision inserted by the parties that purports to divest the Board of jurisdiction” over performance
award disputes. 1d. at 858-59. Thus, this court does have jurisdiction over disputes concerning
performance awards, notwithstanding any contract language to the contrary. Cf. Westinghouse
Hanford Co. v. United Sates, 47 Fed. Cl. 665, 666, 667 n.1 (2000) (citing Burnside-Ott and
voiding ajurisdiction defeating provision concerning disoutes over “incentive feds]”). However, the
scope of this court’ s review of performance awvard decisons is a more nuanced issue.

b. If unilateral discretion is granted to the government, performance
award decisions are reviewed for arbitrary or capricious abuse of
that discretion

In Burnside-Ott, the Federa Circuit reviewed a clause concerning performance awards which
dated: “*The Award Fee decision isaunilaterd determination made by the [Fee Determining Officid
or FDOJ] and is not subject to the “DISPUTES’ Clause of the contract.”” 107 F.3d at 858 (quoting
the contract at issue). The Burnside-Ott court held that the term “granting unilaterd discretion to the
FDO” was vdid, but that the jurisdictiond bar wasvoid. Id. at 858. The Department of Defense
recognized the distinction made by the Burnside-Ott decision, and revised contracting regulations
accordingly. Review of Award Fee Determinations (Burnside-Ott), 64 Fed. Reg. 72,448 (Dec. 27,
1999). The regulatory change “amend[ed] FAR 16.405-2(a) by deleting the statement that [the]
award-fee determinations are not subject to the disputes clause of the contract and inserting a statement
that such determinations and the methodology for determining award fee are unilaterd decisons made
solely a the discretion of the Government”). The current version'? of this regulation states:

The amount of the award fee to be paid is determined by the

12/ In 1995, however, these revisions had not yet been made. Therefore, this court must apply
the holding of Burnside-Ott to the specific contract language agreed to by the partiesin this case to
determine the nature of the discretion afforded the Navy by thislanguage. See infra Count XVIII.
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Government’ s judgmenta evauation of the contractor’ s performancein
terms of the criteria stated in the contract. This determination and the
methodology for determining the award fee are unilateral decisons
made soldly at the discretion of the Government.

48 C.F.R. 8 16.405-2(a) (2004). In Burnside-Ott, the unilateral discretion afforded the government
by the above-cited contract clause limited review of the award to determining whether “the discretion
employed in making the decison [wals abused, for example, if the decison was arbitrary or
capricious.” 107 F.3d at 860.

o, if the contract language supports afinding that unilateral discretion has been granted to the
government to determine the amount of a performance award, this court islimited to reviewing whether
the government’ s award decison was arbitrary or capricious. The Burnside-Ott holding was gpplied in
adecison of this court concerning another type of discretionary fee avarded by the government to
contractors — Vaue Engineering Change Proposds, or VECPs — where a contractor may receive
awards for cost saving proposals. RCSEnters,, Inc. v. United States, 53 Fed. Cl. 303, 309 (2002)
(RCSI1) (stating that this court did have jurisdiction to hear disputes over VECPs); RCS Enters,, Inc.
v. United Sates, 46 Fed. Cl. 509, 515-18 (2000) (RCS1) (discussing theimplications of Burnside-
Ott for this court’ s review of VECP refusals by the government). In RCSII, this court held that, ina
dispute over the government’ s refusal to pay for a VECP, “the court could review the contracting
officer’s decison to determine whether it was contrary to law or an abuse of discretion.” 53 Fed. Cl.
at 309. Although the merits of the discretionary decision to accept aVECP were beyond review, this
court and boards of contract appedls “‘ have power to consider whether the agency acted illegaly or
followed improper procedures.”” Id. (quating NI Indus., Inc. v. United States, 841 F.2d 1104, 1106
n.1 (Fed. Cir. 1988)). The scope of this court’sreview of performance avard determinationsis smilar
—tegting for arbitrariness and capriciousness as measured by law and the procedures set out in the
contract. Thiswas the review described in Burnside-Ott, where the Federd Circuit found no conflict
between the government’ s method of determining the award fee in that case and “any part of the
contract,” and held that the government did not act “arbitrarily or cgpricioudy.” 107 F.3d at 860.

5. Applicability of Prompt Payment Act Interest
The Prompt Payment Act, 31 U.S.C. 88 3901-3907 (2000), provides an interest penalty to
businesses for “delivered item[s] of property or service [not paid for by the federal government] by the
required payment date.” 1d. 8 3902(a). However, when a payment amount is disputed, contractors
are limited to the interest offered by the Contract Disputes Act, 41 U.S.C. 88 601-613 (2000):
Rdationship to other laws

(c) Except as provided in section 3904 of thistitle, this chapter does
not require an interest penalty on a payment that is not made becauise of
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a dispute between the head of an agency and a business concern over
the amount of payment or compliance with the contract. A clam
related to the dispute, and interest payable for the period during which
the dispute is being resolved, is subject to the Contract Disputes Act of
1978 (41 U.S.C. 601 et seq.).

31 U.S.C. §3907. Thus, theinterest pendty provided by the Prompt Payment Act is not availableto a
contractor for payments for which the government has disputed its liahility. E.g., Gutz v. United
Sates, 45 Fed. Cl. 291, 298 (1999).

DISCUSSION OF EACH COUNT
Count |I: Delay-related extended overhead costs and liquidated damages

Before addressing the specific alegationsin Count I, the court must address the overdl state of
the evidence which was presented in support of the delay clamsin this case. Sallitt was required by
the contract to deliver a basdline construction schedule to the Navy fifteen days after the award date,
and to provide monthly updates to that schedule throughout the duration of the project. See SE 2017
1 1.3, 1.5 (Contract Specification Section 01310 including CPM schedule requirements); JE 10 (FAR
52.236-15 congtruction schedule requirement); GE 1015 at 4 1 6 (March 24, 1996 Pre-Construction
Meseting minutes discussing the CPM schedule submission requirements); Tr. at 2405-08 (Lt. Odorizzi)
(confirming that CPM schedules, both baseline and updated, were required by the contract). Phasel
congtruction had the earlier completion date, February 7, 1996, and had one critica path of activities,
Phases |1 and 111 shared the same, later completion date, May 31, 1996, and formed a second critica
path of activities. Agreed Facts 1 15; Sallitt Br. at 15. Thus, there were two sets of CPM basdline
schedules to be updated monthly. See Tr. a 405 (Mr. Strong) (stating that “there [we]re two separate
schedules for those jobs [Building 122 and Building 2B]”). Sollitt was late in providing the two basdine
CPM schedules which were due in mid-March 1995, Tr. a 405 (Mr. Strong) (estimating that the CPM
basdline schedule for Phase | was submitted in June 1995 and that the CPM basdline schedule for
Phases 11 and |11 was submitted in July 1995), and for some months at the beginning and end of the
project Sollitt never provided monthly CPM schedule updates, Agreed Facts 111 24-25 (stating that
Phase | CPM schedule updates were provided July 1995 through March 1996, inclusive, and that
Phases |l and 11l CPM schedule updates were provided for August 1995 through June 1996,
indusive). The absence of CPM schedule updates for the start-up and completion phases of the
project necessarily makes the proof of ddlay damages more difficult. See Tr. at 2274-76 (Mr. Tipton)
(acknowledging that the norma analysis of delay involves areview of CPM updates at the end of the
project, which permits a measurement of the actual delay experienced by the impacted activities at the
end of the critica path).

Even the CPM schedule updates that are in the record are not dways useful. Some of the
CPM schedule updates lack specific information about the start and end dates of certain work activities
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on the critica path, because these activities were reported only as to their percentage of completion.
Tr. a 2061-62 (Mr. Tipton). Thisis not standard industry practice, id., and makes the determination
of amount of delay atributable to a particular event difficult, see Tr. at 1464-67 (Mr. Zielinski)
(admitting that it was impaossible to derive certain critica path activity dates from his CPM schedule
updates). Even when specific critica path activity dates could be gleaned from the CPM schedule
updates, these dates were inaccurate in severd ingtances. Tr. a 1467 (Mr. Zielinski), 2314 (Mr.
Tipton), 3162 (Mr. Dorn). These problems with the CPM schedule updates added to the difficulty of
the delay damages andysis.

Sallitt’ s expert, Mr. Tipton, relied upon both the basdine CPM schedule and the CPM
schedule updates in his estimates of delay's caused by the Navy to the critical path®® of the project. JE
233 at 14-16, 20-21; JE 235 at 1. Sallitt asksthe court to “credit” these analyses, see Sallitt Br. at 42
(stating thet the court “should give credit to [the] Tipton analyses’), despite data problems the court has
noted related to the missing, non-specific or inaccurate CPM schedule updates, because it dleges that
the Navy “regtrict[ed] . . . Sallitt’s ability to accuratdly update the schedules’), Sallitt Reply at 3. Sallitt
expended consderable effort a trid and in its post-trid brief* atempting to prove this alegation, but

13/ Although it would be more accurate to refer to the critical path for Phase | construction and
the critical path for Phases 11 and 111 construction, the court abbreviates these as “the critical path of the
project” when speaking in genera terms about this case.

14 Sollitt relies principaly on Fortec, 8 Cl. Ct. at 505, for support for its argument that the
Navy cannot now benefit from inaccurate CPM schedule updates because the Navy was tardy in
granting time extensons and the lack of those time extensions rendered Sollitt’'s CPM schedule updates
inaccurate. Fortec held, however, that the Army Corps of Engineers could not rely, in its defense
againg aclam for an equitable adjustment to extend the completion date of a construction contract,
upon the single CPM schedule update provided by the contractor during the course of congtruction as
proof of the critical path, when specific contract provisions prevented the contractor from adding time
extensons to that CPM schedule update without Corps approva, and when Corps approval had not
been timdy given. |1d. at 507-08. The court noted:

The Government' s reliance upon the CPM [schedul€] in denying
Fortec’sclaimsis clearly misplaced. . . . [N]ether party appearsto
have used the CPM [schedul€] in evauating contract performance.
Since Fortec's CPM [schedul€] was revised only once during
performance [of one year], and then without regard to the effect of
prior delay claims on the project not acknowledged by the Corps, its
use after the fact as a gauge for measuring time extensons plainly is

improper.
(continued...)
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the court remains unpersuaded that the Navy, either directly or indirectly, restricted Sollitt’s ability to
report delays accuratdly in its monthly CPM updates.

Sollitt first attempted to prove that the Navy forbade Sollitt from reporting delays on its CPM
schedule updates until time extensons for those delays had been granted. See Sallitt Reply a 3 (stating
that Sollitt’ s preparation of updated CPM schedules “was hampered by the Defendant’ s refusal to
permit Sollitt to include delaying events in the CPM schedules so as to accurately portray the status of
the work™). There was no testimony recounting such a communication from the Navy to Sallitt. At
mogt, Sallitt may have been congtrained by contract requirements from adding new activities to the
CPM schedule updates without authorization from the Navy. Compare Tr. a 511 (Mr. Zidinski)
(“The monthly updating, which was a contractua obligation, had to ded with just the activities that we
had in the original schedule. | was't dlowed to introduce new activities on my own.”) with Tr. at
3169 (Mr. Dorn) (“If the [delaying] work or the modification or change order was such that you did
not have a preexigsting activity, | would add that activity and make the gppropriate relationships, hit the
Calculate button and look at the [projected] end date. It either moves [extends the completion date of
the project] or it doesn’t.”). But there was ample testimony showing that delaysto critica path
activities already on the schedule are required to be, and by industry practice are, reported on monthly
CPM schedule updates. Tr. at 2070-73 (Mr. Tipton), 2750 (Lt. Odorizzi), 3163-70 (Mr. Dorn).
Moreover, Sallitt’s expert admitted that it would be “unusud” for the government to forbid the entry of
delaysinto a CPM schedule update, that he had never encountered such adirection, and that a
reasonable and prudent contractor would have documented that direction if that direction had been
received. Tr. at 2279-80. There was no credible evidence that the Navy forbade Sallitt from

14(....continued)
Id. Not only is Fortec factudly distinguishable in that the evidence of governing contract language and
testimony concerning the actua use and updating of CPM schedules was different in that case than the
evidence before the court here, id. at 505-07, but the inaccurate CPM schedule update there was used
by the government, not the contractor, to establish the critical path, id. Here, the contractor, not the
government, isrelying on inaccurate CPM schedule updates for its time extension claim, and the
equitable concern expressed in Fortec does not apply with the same force. Finaly, the court notes that
Fortec does not appear to have addressed the digtinction between entering delaying events as opposed
to entering time extensons into a CPM schedule update. See infra text accompanying note 16.  To
the extent that Fortec might be read to hold that not entering time extensons into a CPM schedule as
the delaying events occur renders those CPM schedule updates inaccurate for establishing the critical
path of the project, 8 Cl. Ct. at 506, the court notes that Fortec is not binding precedent. Further, a
more credible reading of Fortec isthat the combination of missng time extensons and missng revisons
to the critical path rendered the one CPM schedule update in that case inaccurate. Seeid. at 505
(“The Corps. . . refused to grant timely and adequate time extensions and to authorize revisonsto the
CPM to reflect the changed performance criticd path. Asaresult, it isimpossible to determine from
the CPM diagram whether a particular activity was critical or noncritical, on schedule or behind
schedule.”) (emphasis added).
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accurately updating its CPM schedulesto reflect delays.

Sallitt’s remaining argument is that the Navy responded too dowly to its requests for time
extensons related to delays chargesble to the Navy, and that it was this dilatory response which
rendered the monthly CPM schedule updates inaccurate. See Sollitt Br. at 43 (dleging that “[t]he
Navy’'sfailure to timely address and acknowledge requests for time extensions made it impossible to
prepare accurate CPM updates’). There is afundamentd flaw in the logic of thisargument. The
granting of atime extension has no effect™ on the critica path of a project, other than to extend the
completion date required by the contract. See Tr. at 3227 (Mr. Dorn, when asked whether time
extensons affected the critical path: “No. The critical path isthe criticd path. It'sthe longest
sequence of activities from the beginning to the end.”); 3257 (Mr. Dorn, answering a question regarding
the effect of time extensions on a contractor’s estimated durations for upcoming critica path activities
entered into a CPM schedule update: “None [, because these estimates are the contractor’ s good faith
and best estimates of actua durations required by the activities].”); see also Kora and Williams, Inc.,
DCCAB No. D-839, 1994 WL 750301, n.83 and accompanying text (Mar. 7, 1994) (approving the

%/ Of course, time extensions may have an effect on progress payments, which are based on
how well a contractor is progressing toward timely completion of the project, as noted in
Weaver-Bailey Contractors, Inc. v. United Sates, 19 Cl. Ct. 474 (1990):

[The witness] explained that there is no incentive for a contractor to
submit projections reflecting an early completion date. The government
bases its progress payments on the amount of work completed each
month, relative to the contractor’ s proposed progress charts. A
contractor which submits proposed progress charts using al of thetime
in the contract, and which demondtrates that work is moving along
ahead of schedule, will receive full and timely progress payments. If
such a contractor fals behind its true intended schedule, i.e., its
accelerated schedule, it will il receive full and timely progress
payments, so long as it does not fall behind the progress schedule which
it submitted to the government.

Id. at 479. Each of Sallitt’s two baseline CPM schedules showed a critica path that would be
completed on the completion date set by the contract. SE 569; Tr. a 494 (Mr. Zidinski); Def.’s Mem.
a 7, 25. Without atimely grant of atime extension, if Sollitt entered a delaying event on its CPM
schedule update without the corresponding time extension that was granted later, Sollitt would appear
to be further behind on the schedule than it actudly was. See Tr. a 141 (Mr. Maziarka) (agreeing with
plantiff’s counsd’ s statement that, without the entry of atime extension, the CPM schedule “ might
show that it was late when it redly wasn't”). Although thisfact presents a possible motive for not
updating CPM schedules accurately to reflect delays until atime extension is granted, it does not justify
failing to fulfill the contract requirement of providing updated CPM schedules that were accurate.
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contractor’ sinsertion of excusable delay eventsinto its CPM schedule revisions even though the
government refused to acknowledge them or grant time extensons). The longest path of interrelated
congruction activities remains unchanged by a completion date time extension; it makes no difference
whether the criticd peth is extending toward, for example, June 1 or duly 1 of thefollowing year. Itis
far more important to a critica path andysisto enter delaysto individua congtruction activities on the
updated CPM schedule than to enter overal time extensions, because these individua delays may have
consequences that shift the critica path from one set of activitiesto another. Asthe Claims Court noted
in Fortec, “dday encountered in completion of a noncritical item may make that item criticd so that
‘every month, conceivably, the critica path would change,’ . ..." 8 Cl. Ct. at 505 (quoting testifying
witness). When delays are entered into a CPM schedule, even without deserved time extensions, this
court can analyze the effect of the delays on the criticd path of the project.

Submitting monthly updated CPM schedules was a contract requirement.  Sollitt may not
excuseitsfalure to enter delaying events on the CPM schedule updates because of the Navy’s dleged
failure'® to grant timely extensions based on those delays. See supra note 14.  If Sollitt’s updated
CPM schedules are of limited use in meeting its burden of establishing the critica path of the project,
Sallitt is now facing the consequences of its own performance of the contract requirement to provide
updated CPM schedules.

Finaly, Sollitt offered two delay andyses, which may be characterized as dternative andyses.
Sollitt Br. at 44 (“Tipton's dternate anayses provide the Court with reasonable bases for a
determination that the Navy-caused delaying events negatively impacted the critical path and to what

18/ Although the timeliness of the granting of time extensions by the Navy is not essentid to the
court’s andysis, the court notes that Sollitt sometimes failed to judtify its requests for time extensons
with adequate and timely documentation. See GE 1004 (letter from the Navy to Sallitt stating that the
generic phrase, “we hereby request an equitable time extension,” without more, found in over adozen
Sollitt change proposals, was not adequate judtification for atime extenson). When Sallitt provided
adequate judtification, such as an updated CPM schedule reflecting delays to the criticd peth, at least in
one ingtance the Navy approved overtime pay asits preferred solution for getting the project back on
schedule. See Tr. a 508-09 (Mr. Zidinski) (stating that he had done an updated CPM schedulein a
face-to-face meeting with the Navy in which he entered “ actua amounts of time that we knew as
history now” for delaying events, and soon afterward overtime was approved). Sallitt eventudly
provided more detalled narratives of delays experienced during congtruction, but not until many months
had passed. SE 207 (justification provided for delays encountered on Building 122 from gpproximately
June 1995 through January 1996, submitted on May 1, 1996); SE 260 (justification provided for
delays encountered on Building 2B from approximately June 1995 through April 1996, submitted on
June 19, 1996). For these reasons, the court finds that Sollitt has not shown that the Navy
unreasonably delayed its granting of time extensgonsto Sallitt. See Tr. at 381-83 (Mr. Stahl) (stating
that the Navy could not grant time extensions without justification, and that in this contract, updated
CPM schedules showing the delaying events would have been the type of judtification required).
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extent.”). Thefirg anadyds estimated delays to the criticd path by inserting delaying eventsinto Sallitt's
basdine CPM schedules. JE 233. The second analysis estimated delaysto the critica path by inserting
ddaying eventsinto the CPM schedule updates closest in time to those events. JE 235. Sallitt’s expert
dtated that he believed that the first analysis was more accurate and preferable, although he aso stated
that either would berdiable. Tr. a 1815-16. Sollitt assertsthat the first andyssis more rdiable
because the “Navy . . . made it impossible to prepare accurate CPM updates.” Sollitt Br. at 43. The
court has however, rgected the argument that the Navy prevented Sollitt from updating its CPM
schedules accurately. See supra. The court must now decide which of the two andyses, “basding’ or
“updated,” is more reliable based on their methodol ogies and underlying data.

The better methodology for a criticd path delay analysisisto use the updated CPM schedules,
not the basdline schedule prepared before construction began. See Blinderman, 39 Fed. Cl. at 585
(stating that “the only way to accurately assess the effect of the delaysdleged . . . onthe. .. project's
progressisto contrast updated CPM schedules prepared immediately before and immediately after
each purported delay”); Fortec, 8 Cl. Ct. a 505 (stating that “if the CPM isto be used to evauate
delay on the project, it must be kept current and must reflect delays as they occur”); Sallitt Br. at 44
(admitting that Sollitt prepared the updated andysis “in recognition of the widely accepted practice of
using the updated schedules for the andydi]s’); Tr. at 3164 (Mr. Dorn) (stating that the “real danger if
you use the basdline [ig] that you' re going to achieve the wrong concluson . . . , in redity the basdine
doesn't reflect the status of the project at that time and where the delay occurred”). Despite the
limitationsin Sollitt’ s updated CPM schedules that the court has noted, there was no evidence
presented that indicated that these updated CPM schedules were less accurate than the baseline CPM
schedules. Mr. Zielinski, the author of these CPM schedule updates, gave credible testimony that he
used these schedule updates to communicate news of Sollitt’s progress on the project to the Navy and
to subcontractors, Tr. at 1522, and that he believed he was inputting accurate information, Tr. at 1479.
For these reasons, the court will favor Mr. Tipton's second analysis, JE 235, the one which estimated
each critica path delay by inserting a ddaying event into the CPM schedule update closest intimeto
the alleged delaying event, over hisfirg andyss based on the basdline CPM schedule.

A. Phase | Congtruction: Allegationsthat three circumstances chargeableto the
Navy delayed project completion and that assessed liquidated damages were
not valid

Sollitt dleges that three'” circumstances chargeable to the Navy delayed the completion of
Phase| (Building 122 Areas A & B, Building 122 Area C and the Signdman Range Buildings)
congtruction. The delays are alleged to have been caused by: (1) Navy post-award revisionsto the

] A fourth contention regarding work on relief air ventilation alegedly delaying completion of
Areas A & B of Building 122 has been dropped because no liquidated damages were assessed by the
Navy for that portion of the project. Sallitt Br. at 23. A fifth contention regarding delays dlegedly
caused by temporary fencing design changes has also been abandoned by Sallitt. Tr. at 570.
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ship’'strainer in Area C of Building 122; (2) changes to the dectrica service for the chiller serving
Building 122; and (3) changes and unforeseen conditions encountered when congtructing the Signalman
Range Buildings. Defendant argues that Sollitt has not proven that these three alleged circumstances
caused the delayed completion of Phase | congtruction. Def.’sBr. at 17-21. As additional support for
its pogition, defendant argues that Sallitt delayed the completion of Phase | construction primarily
because of itstardy procurement of windows, aglass curtain wall and structural stedl. Tr. at 29-31.
For the reasons discussed below, the court finds that there were concurrent critical path delays
chargeable to the Navy and to Sallitt; that these delays cannot be apportioned; and that defendant’s
assessment of liquidated damages for Phase | congtruction was not valid.

Sallitt contests two of the severd beneficia occupancy dates (BODs) that the Navy reported
for various buildings or exterior work a NTC, compare Sallitt Br. at 49 with SE 2015 (supporting
table of datafor July 6, 1999 payment to Sollitt). The court endorses the Navy’ s verson of BODs as
best supported by the evidence presented at tria, and finds that these dates mark substantial completion
of portions of the contract work, see Tr. a 2905 (Lt. Odorizzi) (agreeing with Sallitt’s counsdl’s
statement that a beneficid occupancy date sgnified “a point in time when the contractor had completed
the work to the point that the portion of the facility could be used”). Herein Table 1, the court
reproduces pertinent data from the Navy’s 1999 payment document, al of which appears to the court
to be reasonably supported by the evidence a trid. SE 2015. The table incorporates the Navy’ sfind
modifications to the contract completion dates (CCDs) which were originaly set for the three phases of
congruction, so asto show dl of the time extensions ultimately granted by the contracting officer. In
addition, the table shows the modified basis for the Navy’s assessment of liquidated damages (LDs), a
modification which, despite Sallitt’ s protests that the modification was “ cavdier, autocratic and
capricious,” Sallitt Br. at 48, actudly lessened the harshness of the origind liquidated damages schedule
by breaking the congtruction phases and the daily charge for liquidated damages into smaler subparts
so that, as these subparts of contract construction phases were completed ahead of others, at least
some of the liquidated damages contemplated by the contract for that construction phase would not be
assesed. It is unnecessary for the court to determine whether this unilateral modification of the
liquidated damages formula was a vaid modification of the contract —it is reproduced here for the
limited purpose of describing how liquidated damages were assessed againgt Sollitt.
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Table1: Beneficid Occupancy Dates and Liquidated Damages (LDs) Assessed by the Navy*®

Phase LD portion | CCD-find | BOD DaysLae |LDs$per [LD$
day total

| (Bldg. 13 3/29/96 3/29/96 0 $3200 $0
122 Areas
A & B)
| (Bldg. 13 4/16/96 5/14/96 28 $3200 $29,867
122 Area
C)
| (So. 1/6 3/29/96 5/6/96 38 $3200 $20,267
Range
Bldg.)
| (No. 1/6 3/29/96 6/11/96 74 $3200 $39,467
Range
Bldg.)
Il (Bldg. 2/3 6/24/96 7/8/96 14 $3900 $36,400
2B 2nd &
3rd Fl.)
Il (Bldg. 13 6/24/96 9/4/96 72 $3900 $93,600
2B 1t H.)
1 (Ext. 11 6/18/96 9/4/96 78 $200 $15,600
work)
Total liquidated damages assessed by Navy $235,200

The court rdies on thisdatain itsreview of Sallitt’s clams.

1. Post-award revisonsto the ship’strainer in Area C of Building 122

One of the most complex portions of the contract work was building a“ship’'strainer” in Area
C of Building 122. JE 233 a 24. “This ship mock-up enables the Navy to train sailors on various
shipboard functiond,] including life-safety, refuding at sea, line handling, docking, anchor handling, and

18/ Some of the data has been dtered in format, and some figures have been rounded off.
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ships systems such as lighting, the helm, etc.” JE 382 at 43. Many post-award revisions were made to
the ship’strainer, JE 233 at 24, a mock-up “made of meta studs/drywall/sheetmetal and associated
equipment,” JE 382 a 44. The court presents a brief chronology of these revisons and their
implementation, as established & trid.:

August 19, 1995 - The Navy issued Amendment 14 which contained
extensve changes to eectrical service and structurd sted. JE 126; JE
233 at 24; JE 382 at 47.

November 20, 1995 - Sallitt replied with CX-40, a cost proposa for
the changed work in Amendment 14. SE 108.

November 20, 1995 - The Navy issued Amendment 18 which
contained primarily some darification of eectrica service and the
addition of somelights. JE 144; JE 382 at 47; Tr. at 3212-13 (Mr.
Dorn).

January 25, 1996 - The Navy issued Amendment 19 which contained
minor changes to eectrica service and changesto the fire darm system.
JE 153; JE 382 at 47; Tr. at 530 (Mr. Zidlinski).

March 5, 1996 - The Navy issued Modification PO0029 which
authorized payment for changed work in Amendments 18 and 19. JE
62.

March 14, 1996 - Sollitt sent to the Navy CX-174, a cost proposal
for the changed work in Amendment 19. SE 165.

March 21, 1996 - The Navy made aminor change to aline (rope) in
Amendment 18, which would now be ingaled by the Navy, not by
Sollitt. JE 167.

March 28, 1996 - Sollitt sent to the Navy CX-128, a cost proposal
for the changed work in Amendment 18. SE 180.

March 29, 1996 - The Navy issued Modification P00044 which
authorized payment for the changed work in Amendment 14. JE 76.

Sollitt maintains that the revisons to the ship’strainer delayed criticd activities of Phase | congtruction,

and that fifty-nine caendar days of delay are chargeable to the Navy for thisissue. JE 235 Issue 103;
Tr. a 1760-61 (Mr. Tipton).
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Amendment 14 was the biggest change to the ship’ strainer, sent to Sollitt on August 29, 1995.
JE 233 a 24. The other two amendments clarified the work in Amendment 14 and made additiond,
but less extensve, changes than those included in Amendment 14. 1d. The court notes that the last
substantive revision to the ship’ s trainer, Amendment 19, occurred on January 25, 1996. The Navy
eventualy extended the contract completion date for Area C from February 7, 1996 to April 16, 1996.
SE 2015. The Navy accepted the ship’strainer and Area C for occupancy on May 14, 1996. 1d.
The Navy charged Sallitt liquidated damages for twenty-eight days of delay for AreaC. Id. The court
must examine the period from August 29, 1995 through May 14, 1996 and determine whether Sallitt’s
andyssof critical path delaysis supported by credible evidence of any delays chargeable to the Navy.

Certainly, an extendve revison to a complex congruction item, which itsdf had to be further
amended over the course of severa months, would appear to be alikely cause for delayed contract
work. Thiswasindeed proved at tridl. See Tr. & 522-31 (credible testimony by Mr. Zidinski).
However, Sollitt must further prove thet the revisons to the ship’strainer caused critical path delay.
Hoffman, 40 Fed. Cl. at 197-98 (stating that “when the contract utilizes CPM scheduling, the
contractor must prove that the critical path of work was prolonged in order to prove adelay in project
completion”).

The court notes that Sollitt stopped providing CPM schedule updatesin March 1996. Thus,
for the critica months of April and May 1996 there is no contemporaneous evidence of the find critica
path activities for Area C.° The parties’ experts provided the court with estimates of the critica path
activities for these months, which differ greatly. See JE 233 Tab 2 at 25-26; JE 235 Issue 103; JE 382
at 48-49. But both andyses made three logical ties between the ship’strainer revisons and related
follow-on activities that might be delayed, and these the court holds are credible conclusions. (1)
changesin structurd sted would affect the erection of metd stud walsin the ship’strainer; (2) changes
in eectrica work would affect finish work in the ship’ strainer; and (3) changes in large equipment to be
delivered would affect the ability to closein the glass curtain wal opening. See JE 233 Tab 2 at 25-26;
JE 235 Issue 103; JE 382 at 48-49. Thetestimony of Mr. Zielinski and Lt. Odorizzi supported these
conclusions, athough their opinions as to the delaying impact of the ship’strainer revisons differed.

The court finds that the changes to structurd stedl and the eectrica revisons did delay the

1% The court acknowledges that at the beginning of the project, two critical paths were
reported on separate CPM schedules, one ending February 7, 1996 for Phase | construction, the other
ending May 31, 1996 for Phases || and 111 congtruction. However, when the Navy granted different
time extensons to different portions of Phase | congtruction, see SE 2015, the different contract
completion dates within Phase | congtruction may be seen as splitting the Phase | critical path into two
critical paths, for the purposes of andyzing the gpplication of liquidated damages. Area C had, after
these contract modifications, a contract completion date of April 16, 1996, different from the rest of
Phase | congtruction, which ultimately had aMarch 29, 1996 contract completion date. 1t isthe Area
C critical path that is discussed here.
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critica path of Area C by pushing out the completion date of Area C into May 1996. See JE 235 Issue
103 (showing stud framing in February and March 1996 and finish work activities occurring in March,
April and May 1996); SE 193 (Sallitt April 18, 1996 letter giving detail of when stud framing and
electricd revisons were implemented). These delays were unreasonable and entirely chargegble to the
Navy. Allegations of concurrent Sollitt delays cloud the issue of the close-in of the glass curtain wall of
Area C and will be discussed infra. Because Mr. Tipton's updated analysis finding critica path delays
related to the ship’ s trainer revisions was supported by factua evidence and was more credible than
Mr. Dorn’s analysis? the court finds that twenty-eight calendar days* of Area C criticd path delay, dl
of the delay days for which liquidated damages were assessed againgt Sallitt, are chargeable to the

Navy.
2. Changesto the electrical servicefor the chiller serving Building 122

Sollitt daimsthat it encountered a Type | differing Ste condition when, after it had ingtdled the
chiller®? to serve Building 122, it discovered that the 600 amp electrica sarvice its eectricians had
wired pursuant to the contract drawings was not sufficient to power the chiller it had ingtdled. Sollitt
argues that “the work required to change the dectrical power to the chiller|] . . . [caused] delay arisng
out of thisset of circumstancesand . . . Salitt is entitled to an equitable extension of time of sixty-three
calendar daysto May 27, 1996 with respect to Phase | of the Project.” Sollitt Br. § 70. It isnot
necessary, however, to decide whether any delays associated with power problems for the chiller were
chargeable to the Navy, becauseit is obvious to the court that substantia completion of Phase | was

20/ Mr. Dorn’s andlysis of thisissue, while thorough and helpful in many respects, did not
quantify any delays related to the revisions of the ship’strainer, and aso did not account for the
different contract completion dates for Area C and other parts of Phase | congtruction. See JE 382 at
48-49.

21/ Mr. Tipton estimated that fifty-nine calendar days of delay would be chargeable to the Navy
for thisissue. Because the court has accepted the beneficid occupancy date and the modified contract
completion date for Area C, as shown in Table 1, as accurate, Sollitt’s contract performance, in the
context of liquidated damages, could have, at most, been delayed twenty-eight calendar days by this
issue. The court cannot find more days of delay to the critica path than were actualy experienced by
the contractor. Mr. Tipton's andysiswas not smilarly consirained. See Tr. at 1762 (Mr. Tipton)
(stating that his figureis“what [Sallitt] would have been judtified in asking for [as of November 1995],”
not a figure which reflects delayed performance that ended on May 14, 1996). Haintiff’s counsel
gated and Mr. Tipton agreed that “the 59 days is the delay in completion of the project because of this
event, not thedday itsdf.” Tr. a 1762. Thelogic, or illogic, of this agpect of Mr. Tipton's
methodology for estimating critica path delays is not adopted by the court.

22| The chiller here was mounted outside Building 122 and provided cool water to hezt
exchangers which air-conditioned the building. Tr. a 155 (Mr. Strong).
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not delayed by the rewiring of the chiller’ s eectricd service.

The Navy accepted dl of Building 122 for occupancy before any of the rewiring of the chiller
occurred. The BOD for Areas A and B of Building 122 was March 29, 1996, and for Area C of
Building 122 the BOD was May 14, 1996. SE 2015. Sollitt clamsthat the rewiring of the chiller
occurred from May 21 through May 27, 1996, Tr. at 1774 (Mr. Tipton), and these dates are
supported by invoices from Sollitt’ s eectrica subcontractor, JE 235 Tab 6. Because no liquidated
damages were assessed for Building 122 after the substantia completion date for this building of May
14, 1996, SE 2015, the dleged delay, occurring afterward, had no impact on the critica path of Phase
| congtruction or on the assessment of liquidated damages for Building 122. Mr. Tipton, when
confronted with this flaw in his critical path andys's, admitted that he had relied on the last CPM update
in March 1996 and that there were no CPM updates for April or May 1996 to provide him with more
accurate data concerning substantid completion of Building 122. Tr. at 1842-44. Thismay explain his
inaccurate conclusion that the substantial completion of Building 122 occurred on May 27, 1996. JE
235 Issue 105.

No criticd path ddaysfor the rewiring of the chiller are chargeable to the Navy.

3. Changes and unfor eseen conditions encounter ed when constructing the
Signalman Range Buildings

Sollitt claims it experienced eighteen calendar days of critical path delay to Phase | condruction
due to changes and unforeseen conditions encountered when congtructing the Signaman Range
Buildings [Range Buildingg.Z Sallitt Br. §89. Although Sallitt aleged that the Navy was responsible
for severd delays to the Range Buildings, including differing soil conditions and the diverson of work
from the Range Buildings to the Pump Housg, id. at 24-27, Sollitt’s expert estimated that any critical
path delays were due to revisions to the flagpoles destined to be ingtaled in front of each of the facing
buildings. See JE 233 Tab 2 & 32 (“Inthe find analyds, it was the flagpole that governed in the overdl
delay to these buildings”); Tr. a 1786 (Mr. Tipton) (averring that “by virtue of the flag pole,” the
Range Buildings were on the critica path for Phase | condtruction). Mr. Tipton aso concluded that the
flagpoles were not holding up any other congtruction activity except substantial completion. See Tr. at
1782 (dtating that “there was no follow-on [activity delayed by the flagpoles], so the completion of the
flag pole would have been substantia completion of the range buildings’).

The evidence before the court supports the following chronology concerning the flagpole
revisons

23/ “[T]he range buildings were [new construction and were] two . . . sSingle-story structures]
that were separated by afootbal fiedld and ahdf . . . that had facilities for various communication
between thetwo . . . [and personne would be] able to sgnd utilizing flags and other ways. . .
smulaing visua communication say between ships.” Tr. at 321-22 (Mr. Strong).
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August 28, 1995 - Sallitt submitted RFI 73 to the Navy, to determine
the “exact location of flag poles for each booth [Range Building].” SE
65.

October 5, 1995 - The Navy responded and attached drawings of
revisions to the flagpoles themsdves, with detailed wind tolerances. 1d.

October 25, 1995 - Sallitt secured prices for the revised flagpoles. JE
235 Issue 107.

January 19, 1996 - Sollitt submitted cost proposa CX 88, requesting
$1907 for the revised flagpoles. SE 134.

March 7, 1996 - Sallitt and the Navy negotiated amounts for various
CXsand the Navy circulated M odification POO033 which included
$1899 for CX 88. However, negotiations failed and Modification
PO0033 was not signed.  JE 66; SE 213 (letter from Lt. Odorizzi
discussing the disagreement over time extensons that prevented Sallitt
from signing PO0033).

April 3, 1996 - Flagpoles were delivered to NTC. JE 235 Issue 207.

April 12, 1996 - Hagpoles wereingdled in front of the Range
Buildings. Id.

April 29, 1996 - Sallitt’s flagpole supplier informed Sallitt thet the
flagpoles delivered to NTC could not be fixed on-gite to meet the
Navy’s revised requirements and had to be returned and modified and
that thiswould take at least three days. SE 201.

May 2, 1996 - The Navy informed Sallitt by letter that the flagpoles
delivered to NTC and indaled in front of the Range Buildings were
inadequate and had to be corrected or replaced. SE 213.

May 3, 1996 - Sallitt directed its flag supplier to retrieve and fix the
flagpoles.

May 6, 1996 - The Navy accepted the South Range Building for
occupancy (beneficia occupancy date, or BOD). SE 2015.

May 15, 1996 - Sollitt stated in aletter to the Navy that the flagpole
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procurement was done by Sallitt in good faith, but noted that the “wind
loading[] criteria’ specified in the October 5, 1995 RFI response
constituted added work not yet incorporated into the contract. SE 231
a 1. Theletter dso indicated that the delivered flagpoles were “in
accordance with” the origind contract criteria and the approved
submittas. Id. at 2. Sollitt’s letter stated that the October 5, 1995
revisons were “not part of our contract respongbility.” 1d. at 1.

May 20, 1996 - The Navy issued Modification PO0044, a unilatera
contract modification which approved $1899 for the flagpole revisions.
JE 76.

June 11, 1996 - The Navy accepted the North Range Building for
occupancy (beneficia occupancy date, or BOD). SE 2015.

April 11, 1997 - Sallitt submitted CX 243 for flagpole revisons,
claming $4965 “to complete extrawork associated with flag pole
revisons after ingdlation of specified flag poles” SE 359.

Mr. Tipton's updated andlysis of critica path delays related to the flagpole revisions, when
tested againg this chronology, makes no sense. His conclusion isthat April 12, 1996, the date the
flagpoles were ingtdled, marked substantia completion of the Range Buildings. Tr. a 1782. April 12,
1996 does not correspond with the beneficial occupancy date of ether the South Range Building or the
North Range Building, which were accepted on May 6 and June 11, 1996, respectively. And if the
flagpoles were indeed markers of substantid completion for these buildings, as Mr. Tipton urges, the
regection of the ingtaled flagpolesin May 1996 would indicate that substantial completion of the Range
Buildings must have occurred subsequent to the modification of the flagpoles, which occurred sometime
after May 3, 1996, not on April 12, 1996.

Another problem with Mr. Tipton’s critica path andyss for the flagpole revisonisthat it
reports every delaying activity attributable to the Navy, such as* RFI #73 Response [29 days]” and
“Navy reviews CX 88 [39 days]|,” but it neglects to acknowledge adelay for * Sallitt prepares CX 88,
which would account for approximately eighty-six days of delay, from October 25, 1995 to January
19, 1996. Evenif the court were to accept Mr. Tipton's contention that the flagpoles were on the
critical path for completion of the Range Buildings, his analys's does not accurately describe the
delaying activities which would be chargeable to both parties. Further discusson of Mr. Tipton's
criticd path anadyss of congtruction of the Range Buildings is unwarranted, because his andysis of this
issue lacks alogical foundation from which accurate estimates of critica path delays could be derived.

Soallitt has not met its burden to prove that at least some critical path delays were caused by the
Navy in the congtruction of the Range Buildings. Therefore, no critica path ddays to Phase |
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congtruction are chargeable to the Navy for thisissue.
4, Procurement Delays Chargeableto Sollitt

Defendant assarts that “ Sollitt’ s own delays in the procurement of stedl, windows, and glass
curtain wallg?] significantly impacted upon Sollitt’s ability to complete the project.” Def.’sBr. at 11.
There was extensive testimony on thistopic, and defendant’ s expert reported that these procurement
delays ddayed the substantial completion of Building 122. JE 382 a 57 (concluding that procurement
of windows, curtain walls, and sted delayed the criticd path of Building 122 congtruction). Mr. Dorn's
andysis estimated that athough the Navy was responsible for some critical path delay for Phase |
congruction, the predominating delays were these procurement delays chargeable to Sallitt. Seeid. at
461 (table titled “Mgor Phases of Bldg 122 Area C” showing that various procurement delays had
greater impact than a differing Ste condition delay). Mr. Dorn estimated that the “dry-in” of Area C of
Building 122, in other words the completion of the outer shell of the building to keep out the elements,
was delayed sixty-five working days, and he reported that only five of these delay days were
chargeable to the Navy. Id. The court discusses each of the alleged procurement delays in turn.

Thereis no dispute that Sollitt was late in procuring windows for the project. Tr. at 3278 (Mr.
Maziarka) (admitting that window procurement was delayed and that “we were not going to get the
windowsontime’). Thereisaso no dispute that window procurement was on the critical path of the
project, at least during the early months of construction. See JE 382 a 84 (Sollitt monthly report dated
June 28, 1995 dating that “windows and roofing are both critica to the dry-in of Building 1227); Tr. at
2285 (Mr. Tipton) (agreeing that window procurement was on the critica path because Mr. Zidinski
“hed [window procurement] tied through the dry-in of the building”). But as numerous witnesses
tetified, Sollitt was able to work around the window procurement delay by ingtaling temporary plastic
enclosures in the window openings and heeting the workspaces insgde Building 122 Areas A and B.
See, eg., Tr. at 3278-79 (Mr. Maziarka) (explaining the common industry practice of using plastic on
wood frames in window openings when window procurement is delayed, and that heated spaces within
alow for work such as drywall to proceed). Thus, because critical activities were no longer delayed,
window procurement was removed from the critical path for Phase | congtruction. Tr. at 2286 (Mr.
Tipton). Defendant did not prove that tardy window procurement delayed the critica path of Phase |
congtruction.

24/ A glass curtain wall isawall composed entirely of windows separated by a grid of
supporting structurd members. See Tr. at 122 (Mr. Maziarka) (defining the curtain wall congtruction
here as “ingdling duminum framing . . . and you put glass in thisduminum framing . . . [glnd thet total
assembly of the duminum framing and the glassisreferred to in our industry as acurtain wall”).
Although regular windows and the windows in a glass curtain wall are smilar, the court will distinguish
them here for purposes of darity by referring either to windows, by which it meanswindows ingaled in
masonry walls, or curtain walls.
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Structurd stedl procurement for the congtruction of the new addition to Building 122 known as
Area C was dso delayed. Compare Tr. a 1496 (Mr. Zidinski) (admitting that as of September 28,
1995 stedl had not been delivered to NTC) with GE 1028 (showing August 9, 1995 to be the
scheduled date for the completion of sted procurement according to the baseline CPM schedule).
Defendant successfully established that delays to sted procurement were chargegble to Sallitt, and that
the mogt likely explanation for the delay was Sallitt’ s choice of a non-certified shop as a structura sted
supplier. Tr. a 132 (Mr. Maziarka) (ating that Sollitt accepted a bid from a sted supplier who
promised to obtain the required certification, but who did not do so). Sallitt hired atesting consultant to
certify the stedl it was procuring, and it is the records of the testing consultant which document the late
arrival of structural steel at NTC. JE 382 at 90-99.

The criticd path for congtructing Area C of Building 122 included achain of follow-on activities
that depended on the procurement of structurd sted!: erection of structura sted, masonry and
ingdlation of the curtain wals. JE 382 at 112-13 (updated July 1995 CPM schedule and updated July
1995 CPM schedule as corrected by Mr. Dorn); SE 569 (basdline CPM schedule). Mr. Dorn’'s
credible testimony established that this chain of activities remained on the critical path for Area C of
Building 122, and that the tardy sted procurement caused delays dong this criticd path. Tr. at 3140
(using scheduling software to show that when stedl procurement was accurately entered into Sollitt’s
updated schedules, that “this shows. . . that due to the delay in stedl [procurement], the project was not
going to finish [on time]”). The critica nature of stedl procurement was supported by severd witnesses
testimony that the erection of the Structurd sted was a prerequisite for masonry work, which was a
prerequisite for curtain wall congruction. See, e.g., Tr. a 125 (Mr. Maziarka) (“Area C of [Building]
122 was anew addition. It entalled putting up astructura sted frame, providing masonry pands. And
once the masonry and the pre-cast belt course was completed, we were then able to ingtall the curtain
wall in Area C of Building 122.”); Tr. & 2191 (Mr. Tipton) (stating that “the curtain wall needed the
masonry [completed] in order to finish the fina procurement of [the curtain wall]”).

The critica path delays due to tardy sted procurement were not established in precise, calendar
day terms, but the court finds that the sted procurement, originaly scheduled to end August 9, 1995,
was completed no earlier than September 28, 1995. See JE 382 at 99 (showing that structura stedl
ingpections were conducted off-ste at Sollitt’s structural sted supplier on September 28, 1995); GE
1028 (showing an originaly scheduled end date of August 9, 1995 and an actua end date before
October 15, 1995 for stedl procurement); JE 382 at 461 (showing August 1, 1995 and early October
1995 dates, respectively, for scheduled and actud steel procurement dates). The court deemsthis
delay to be chargegble to Sallitt, and finds that some or dl of the twenty-eight calendar days of critical
path delay for which liquidated damages were assessed to Sallitt on Area C of Building 122 were
caused by the tardy stedl procurement. No more precise estimate of the critica path ddlays for this
issue is discernable from the record before the court.

The curtain wall procurement was a follow-on activity to the sted procurement. The court was
not able to determine whether delaysin curtain wal procurement had an independent cause other than
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tardy sted procurement. Defendant’ s contention that additional critical path delay could be attributed
to Sallitt’ s tardy procurement of windows for the curtain wall gppeared to have some merit, but the
evidence to support this contention consisted mostly of Mr. Dorn’s hypotheses. Sallitt’ s argument that
the curtain wall was delayed because large equipment had to be brought in beforehand through the
curtain wal opening aso was not persuasive, because there was a dearth of documentary evidence or
testimony from fact witnesses supporting this theory. Instead, the court finds that the curtain wall delays
were largely a consequence of ddays in structurd sted procurement, and that the steel procurement
delays account for mog, if not dl, of the delays experienced in ingaling the curtain wall.

5. Apportionment of Concurrent Critical Path Delays of the Parties

Sollitt proved that twenty-eight calendar days of delay to the substantial completion of AreaC
of Building 122 were chargeable to the Navy due to revisonsto the ship'strainer. But someor al of
those twenty-eight days of critical path delaysto Area C of Building 122 would aso be chargeable to
Sollitt for its concurrent delays in sted procurement. In addition, the delay in the substantial completion
of the Range Buildings was not proved to be excusable, and therefore Sollitt would be responsible for
itsdelay for this portion of Phase | congtruction, aswell. These ddays are intertwined and cannot be
gpportioned with any certainty.

For the late completion of Phase | congtruction, the Navy assessed liquidated damagesin the
amount of $29,866.67 for Area C of Building 122, $20,266.67 for the South Range Building, and
$39,466.67 for the North Range Building, for atotal of $89,600.> SE 2015. The contract’s
liquidated damages provision, however, treated al of Phase | congtruction as one group of activities for
which delays to substantial completion would trigger damages specified at adaily rate of $3200. JE 23
(PreAward Amendment 0002). Both the Navy’ s assessment formula, SE 2015, and an dternative
formula presented by Sallitt in its pogt-trid brief, Sallitt Br. at 49, are unilatera attempts to modify this
contract term. The court, however, must try to gpportion liquidated damages as these damages are
defined by the contract term that was mutually agreed to by the parties. See Wise v. United States,
249 U.S. 361, 366-67 (1919) (“The partiesto the contract, with full understanding of the results of
delay and before differences or interested views had arisen between them, were much more competent
to justly determine what the amount of damage would be, an amount necessarily largely conjectura and
resting in estimate, than a court or jury would be, directed to a conclusion, as either must be, after the
event, by views and testimony derived from witnesses who would be unusud to adegreeif ther
conclusions were not, in ameasure, colored and partisan.”).

Apportionment of liquidated damages for Phase | congtruction, as specified by the contract at
$3200 per day of late completion, would require the court to discern one critical path wending through
al of Building 122 and the Range Buildings toward substantial completion of Phase | condruction, and
to gpportion concurrent delays of the parties dong this critica path. There was no expert opinion

5/ The Navy rounded off the total of liquidated damages to diminate one cent. SE 2015.
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presented to the court which attempted to trace one critica path through Phase | congtruction. In
addition, neither expert attempted to apportion delays attributed to each party dong such acritica path.
The court, despite a thorough consideration of critica path delays attributable to each party for discrete
portions of Phase | construction, can do no better than these experts. The court would aso be required
to establish a highly speculative substantial completion date for al of Phase | congtruction, a date not
fixed by agreement of the parties at that time or since. The court cannot even precisely compare and
apportion delays to portions of Phase | construction, based on thisrecord. Apportionment of
liquidated damages based on the overall concurrent delaysto al of Phase | construction, would be
even more speculative, and the record does not offer the tools to accomplish this task.

Thus, even if the court were to follow the lead of Sauer and attempt to gpportion liquidated
damages where the government was partly at fault for critical path delays, 224 F.3d at 1347,
gpportionment of liquidated damages in these circumstancesisimpossible. When apportionment of
critical path delaysis not possible in agovernment construction project, this court cannot uphold the
retention of any liquidated damages by the government. PCL, 53 Fed. Cl. at 486, 493; Karcher
Envtl., Inc., PSBCA Nos. 4085, 4093, 4282, 00-1 B.C.A. (CCH) 130,843 (Mar. 13, 2000).
Because the Navy contributed to critical path delays for Phase | construction, and because the critical
path delays of the two parties cannot be apportioned with any certainty, the assessment of liquidated
damages for Phase | construction was not valid and $89,600 must be returned to Sollitt.

B. Phasell and Phaselll Construction: Allegationsthat seven circumstances
chargeableto the Navy caused extended overhead costs and that assessed
liquidated damages wer e not valid

Sollitt presents allegations that sever?® circumstances chargeable to the Navy delayed the
completion of Phase |l (Building 2B and the Pump House) and Phase I11 (exterior Site work)
congruction. These circumstanceswere: (1) lead paint abatement; (2) work rebuilding the interior of
two sairwells, (3) foundation stabilization needed due to “black sand;” (4) addition of fill to levd floors
for terrazzo ingdlation; (5) additiond raised computer flooring; (6) cypher lock wiring; and (7)
revisions to smoke dampersin ventilation ducts. Defendant argues that Sollitt has not proven that these
seven circumstances caused the delayed completion of Phase Il and Phase 111 congtruction.  Defendant
aso arguesthat Sollitt delayed criticd path activities. Testimony at trid debated whether some of the
delaying work that Sollitt claims was added post-award by the Navy was actually work that Sollitt had
responsibility for under the contract asbid, see, e.g., Tr. a 2379-81 (Lt. Odorizzi) (describing dampers
problem as Sallitt’ s responsbility), 3295 (Mr. Maziarka) (describing dampers problem asthe Navy’'s

26/ Sollitt provided expert and other lay witness testimony in support of quantified equitable
extensions of the contract completion date for each of these seven circumstances. Although Sollitt also
dluded to other delays alegedly caused by the Navy or by unforeseen conditions, see Sollitt Facts at
35-41, these other circumstances were not quantified as to their delaying effect and were not accorded
sgnificant weight in the court’ s criticd path delay andyss.
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responsbility), sometimes referred to by the parties and the court as “bid-base contract work.” As
discussed below, the court finds that although Sollitt presented credible evidence of unreasonable delay
to the critical path chargegble to the Navy, Sallitt has failed to gpportion the delay chargegble to the
Navy and to its own conduct. Because the court cannot apportion the critical path delay in Phase ||
and Phase 111 congtruction, Sollitt cannot recover on its extended overhead claim in Count 1.

1. L ead abatement

Early on in the project, Sollitt encountered “loose, flaking paint on some of the remaining wals
in[interior] areas of [Building] 2B, and . . . agood part of it was established to have levels of lead that
were consdered hazardous.” Tr. at 178 (Mr. Strong). Sollitt asserts that the lead abatement it was
forced to perform in response to this condition was a change to the contract imposed by a Typel
differing site condition.?” Defendant asserts that either there was a patent ambiguity in the contract
specifications applicable to lead abatement work and it was Sollitt’s duty to inquire regarding this
ambiguity, or that the more specific contract specifications required Sallitt to perform lead abatement
work because these specific terms controlled over more generd terms.

The parties experts disagreed as to whether the lead abatement work became a critical path
activity. Tr. at 1789 (Mr. Tipton), 3229 (Mr. Dorn). Mr. Tipton’s critica path analys's seemed more
credible. Lead abatement, requiring containment of large work areas on dl three floorsin Building 2B,
would necessarily impact the interior demolition schedule of the project, Tr. a 1789, afact that Mr.
Dorn admitted, Tr. at 3229. Mr. Dorn did not address delays related to lead abatement work in his
report, finding the issue to be “too speculative.” JE 382 at 1-8. At trid, Mr. Dorn testified that Sollitt's
delay in window procurement was a concurrent and greeter delay to the critical path, so the lead
abatement work was “irrdlevant.” Tr. at 3229. There was inadequate proof offered into evidence to
support Mr. Dorn’'s conclusory statement. The court finds, instead, that the weight of evidence
supports Mr. Tipton's estimate of twenty-three caendar days of critica path delay related to lead
abatement work. JE 235 Issue 201. The only question is whether that delay is chargeable to the Navy.

To prove that the lead abatement was caused by a Type | differing Site condition, Sollitt had to
establish that the contract documents represented that this lead abatement would not be Sollitt's
responsbility, and that Sollitt acted as a reasonably prudent contractor in interpreting the contract
documents. See Youngdale, 27 Fed. Cl. at 528 (requiring proof of reasonable reliance by the
contractor on the contract documents and that those documents showed conditions materidly different
from those the contractor encountered). If there are conflicting provisonsin a government contract that
create an ambiguity, however, the contractor’ s interpretation will only prevail if the ambiguity thus

2l Type | differing site conditions are “ subsurface or latent physical condiitions at the site which
differ materialy from those indicated in this contract.” 48 C.F.R. § 52.236-2(8)(1) (1994).
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created was not a patent ambiguity.?® NVT Techs., Inc. v. United States, 370 F.3d 1153, 1162
(Fed. Cir. 2004). If the contract contains a latent ambiguity, the contractor’ s interpretation may be
adopted if it is reasonable and the contractor relied upon that interpretation in preparing itsbid. Asthe
Federa Circuit stated in Turner Constr. Co. v. United States, 367 F.3d 1319 (Fed. Cir. 2004):

When a dispute arises as to the interpretation of a contract and the
contractor’s interpretation of the contract is reasonable, we apply the
ruleof contra proferentem, which requires that ambiguous or unclear
terms that are subject to more than one reasonable interpretation be
construed againg the party who drafted the document.

Id. at 1321. The contractor must aso prove that it relied on its reasonable interpretation of the contract
terms. P.R. Burke, 277 F.3d at 1356 & n.3.

The evidence presented at trid favors Sollitt’ s interpretation of the contract terms concerning
lead abatement. The Navy had no fact or expert witnesses who testified that Sollitt was required by the
contract to abate al lead paint encountered when remodeling Building 2B. Instead, the Navy relieson
the contracting officer’ s find decision of December 21, 1998, which stated that the contract
specifications applicable to lead abatement presented a patent ambiguity and that the contractor had not
fulfilled its duty to inquire, Compl. Ex. 2 a 5. The court reviewsfirg the relevant contract provisons,
and then the factual scenario to which those provisions must be applied.

Contract specification 01560 states:

All known hazardous materids are indicated on the drawings. If
additiona materid that is not indicated on the drawings is encountered
that may be dangerous to human hedth upon disturbance during
construction operations, stop that portion of the work and notify the

%8/ The contractor’ s duty to inquire into patent ambiguities has recently been described by the
Federa Circuit:

An ambiguity will only be congtrued againg the government if it was not
obvious on the face of the solicitation and relianceis shown. If the
ambiguity is patent, it triggersaduty to inquire. A patent ambiguity is
onethat is*obvious, gross, [or] glaring, so that plaintiff contractor had a
duty to inquire about it at the gart.” If an ambiguity isobviousand a
bidder failsto inquire with regard to the provison, his interpretation will
fal.

NVT Techs,, Inc. v. United Sates, 370 F.3d 1153, 1162 (Fed. Cir. 2004) (citations omitted).
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Contracting Officer immediatdly. Intent isto identify materias such as
PCB, lead paint, and friable and nonfriable asbestos. . . . If the materid
is hazardous and handling of the materid is necessary to accomplish the
work, the Government may issue amodification pursuant to “FAR
52.243-4, Changes’ and “FAR 52.236-2, Differing Site Conditions’ or
perform the work with its own resources.

JE 94, Part A, 8 01560 1 1.6.2. But contract specification 02090, Lead-Containing Paint Removal, to
which is appended amendment 0009, Remova and Disposd of Lead-Containing Paint, Sates:

All painted surfaces are suspected to contain lead. Remove paint in
order to completely expose the substrate. Take whatever precautions
are necessary to minimize damage to the underlying subdtrate.
[Amendment 0009] Exigting materials not to remain (demoalition
materid), when demolished without separating lead-containing paint
from other materias of congtruction, can be disposed of as common
demoalition waste without regard to lead-based paint which was tested
and shown to be below the regulated values for toxic wastes under
RCRA.

SE 94, § 02090 13.3. Mr. Strong testified that when reading the contract documents as awhole,
including the drawings and specifications, a reasonable interpretation would be that Sollitt had notice
that there would be some lead-based paint encountered during demoalition, that Sollitt should take
precautions during removal of the partitions and interior walls, and that there would be no need for a
Separate congtruction activity for lead abatement because there were no known hazardous levels of
lead in Building 2B. Tr. at 180-86. Sallitt saw no line item for lead abatement in the engineer’ s cost
estimates for this project,® see Tr. at 184-86, 308-09 (Mr. Strong) (noting that asbestos abatement
was in those cost estimates but lead abatement was not); JE 92 (engineer’s cost estimates not obvioudy
including lead abatement), and Sollitt did not include any lead abatement codtsin its bid for the project,
Tr. a 176 (Mr. Strong), which shows that Sallitt relied on there being no lead abatement included in the
contract work.

The court finds that the contract documents do not present a patent ambiguity. Mr. Strong

2/ The government’ s cost estimates do not control over specifications or drawings, when those
gpecifications or drawings are clear. See, e.g., Walter Y. Arakaki, General Contractor, Inc.,
ASBCA No. 42,536, 92-1 B.C.A. (CCH) 124,369 (Sept. 5, 1991) (“[A] contractor whose bid
includes no cogt for work plainly specified in adrawing because the work is not explicitly mentioned in
the contract bid items or pay items, cannot recover for extrawork or a congtructive change order.”).
But here, it is not clear from ether the drawings or specifications that lead abatement work and
associated costs were anticipated.
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presented credible evidence that the drawings and specifications could be read to warn of low levels of
lead in painted surfaces, and the bid was prepared accordingly. Defendant presented no testimony that
would show that thisis an unreasonable interpretation. The unexpected presence of high levels of lead
in the paint reveded the latent ambiguity in the contract specifications. Sallitt’s interpretation of those
ambiguous specifications was that a modification of the contract would be gppropriate if hazardous
levels of lead were encountered. The only witness testifying as to the reasonableness of that
interpretation had experience in the construction industry. Because that testimony was uncontroverted,
the court finds that Sollitt reasonably expected a contract modification for increased costs and time
related to lead abatement if hazardous lead paint was encountered.

Sollitt contacted the Navy in June 1995 and derted Lt. Odorizzi that the peeling paint
containing lead was an “unforeseen hazardous materid.” SE 25. The Navy responded that Sollitt had
to “abate dl painted surfaces in both buildings 2B and 122.” Sollitt countered, again in June 1995, that
it was both the leve of lead, and the extent of the pedling paint, which congtituted a changed condition
and which merited an equitable adjustment for added costs and atime extenson. SE 34. A lower leve
of lead in the peding paint would have been susceptible to less expensive demalition techniques. Tr. a
311 (Mr. Strong). Mr. Ice, a Guernsey employee, wrote amemo in July 1995 which analyzed contract
specifications and opined that “the overdl intent of the Contract Documentsis to provide for the safe
remova of lead based paint that is either on wals to be demolished, or on surfacesthat are to receive
new work which require the substrate to be free of foreign substances.” JE 120. Mr. Ice concluded
that “[i]t is not readily apparent anywhere in the Contract that dl lead based paint shall be removed
from the ructure” 1d. Mr. Ice adso noted that the deterioration of the interior painted surfaces could
have been aggravated due to a heating system failure subsequent to Sallitt’ s walk-through ingpection
but prior to the commencement of congtruction, and that “further negotiat[ion]” should occur because
the deterioration was * not clearly addressed in the Contract Documents.” 1d. No compromise on this
issue occurred. Notwithstanding the disagreement on the scope of contract work, Sollitt performed the
lead abatement to the Navy’ s satisfaction. Tr. at 183-85, 320.

Sollitt encountered a differing site condition when hazardous amounts of lead were found
throughout Building 2B. Sollitt’s lead abatement work delayed the critica path of Phases 1l and 111
congtruction by twenty-three caendar days.

2. Work rebuilding theinterior of two stairwells

Sallitt encountered deteriorated existing clay tiles on the wallsin the two north stairwells of
Building 2B. The Navy ordered Sallitt to remove the clay tiles and replace them with a different wall
covering, and the parties agreed to a contract modification to pay Sallitt for the added work caused by
this differing Ste condition. JE 233 Tab 2 at 37; JE 53 (Modification P00020). Mr. Tipton estimated
that the added work delayed the critica path by five cdendar days. JE 235 Issue 203. Mr. Tipton's
andyss of why wal rebuilding in two stairwels hed up congtruction of Building 2B was less than
persuasive:
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It is evident the added work due to [clay tile in the two north stairwells|
affected the completion of drywal. Asthere were drywal activitiesin
the basdline schedule for stairwells specificdly, | tied the dday eventsto
activity 935, DRYWALL 3RD FL 100%. The schemein the basdine
isto work from the third floor down to the first, so thet by tying the
completion of the masonry to activity 935, the drywall contractor would
be starting the stairwells at the same time as the third floor, thereby
dlowing for an efficient flow of work.

[W]hen combined with the remaining activities from delayed activity to
subgtantial completion, they form acritica path.

JE 233 Tab 2 a 37. The court is unpersuaded that tying events together for “efficient flow of work” to
create “a critica path” (emphasis added), necessarily reflects an impact to the critica path of Phases |
and I11 congtruction. Mr. Tipton'stestimony at trid did not reflect the logic of thisissue in hiswritten
report. Rather than focus on the dleged delay to drywall work on the third floor, he stated that the clay
tile remova became a critica path activity because “of the additionad work and the time required to
accomplish that work before the contract foundation work could be completed.” Tr. a 1795. Neither
of these hypotheses appeared credible to the court. A project’s critical path is composed of
interrelated activities whose sequence isimposed by logica ties of precursor and successor activities -
the logic of Mr. Tipton's aleged criticd path in thisinstance is not gpparent.

Mr. Dorn’'s explanation of why the stairwell work did not become part of the critical path is
more plausible. His report indicated that “ stairwells are the last items to be worked . . . because
workers usudly damage the stairwells during the course of construction by moving equipment/materids
through the stairwdls” JE 382 at 52. While both experts agreed that drywall work was on the critical
path for Building 2B, the evidence does not support Mr. Tipton'slogic tie which delayed al drywall
work until the interior of the two north stairwells could be rebuilt. There could have been many causes
for the dday to the drywall in Building 2B. For thisreason, the court finds no ddlay to the criticd path
due to the rebuilding of the sairwel interior walls.

3. Foundation stabilization needed dueto “black sand”

It is undisputed that Sollitt was entitled to a contract change in order to dedl with the discovery
of “black sand” fill behind the foundation of the south wal of Building 2B. See Tr. at 1274
(Defendant’ s counsdl) (“We specificdly didn’t contest entitlement in our pretridd memorandum . . . [t]jo
the black-sand issue”). This unsuitable fill, afine sand that ran out from underneath the building during
excavation after aloading dock was removed, prevented Sollitt from proceeding with the origind plan
for renovations to the foundation wall and an abutting Sdewak. Sollitt submitted RFI 60 to the Navy
on August 2, 1995 asking for direction on how to resolve the problem. SE 50.



Sallitt’ s contention is that the Navy took so much timein developing a solution for the problem
that delays in completing the foundation as redesigned eventualy delayed criticd path activities related
to Phase |1 congtruction on Building 2B and Phase [11 exterior Ste work near Building 2B such as
paving and landscaping. Defendant, on the other hand, asserts that Sollitt delayed the foundation work
by not submitting atimely proposal for the changed work. Defendant’ s expert aso testified thet the
critica path did not include the changed foundation work because the exterior Ste crew was delayed on
gtework at Building 122 and was not ready to work around Building 2B until after the foundation work
had been completed. The court here presents the chronology of events related to this change to the
contract work:

8/2/95 - Sallitt submitted RF 60, notifying the Navy of the black sand
gtuation, and requested direction as to how the new concrete wall
could be ingtdled without displacing the black sand materid from under
the exigting building and undermining the foundation. SE 50.

8/24/95 - A tedting laboratory visited the Site and later confirmed that
the exigting building could be undermined if the planned concrete
foundation wall was constructed according to the contract drawings.
SE 60.

9/11/95 - Sallitt sent aletter to the Navy advising thet it was Htill waiting
for direction, that it would proceed with the old design as suggested by
the Navy's architect despite Sollitt having offered an aternate design,
but warned that Sollitt would not be ligble for foundation problems. SE
70.

9/12-15/95 - Various ingpectors and engineers vidted the site and
recommended new designs. JE 383A at 096-101.

9/14/95 - The Navy's architect recommended waiting for a new design
rather than proceeding with the origina contract drawing design. JE
132.

9/18/95 - Sallitt sent aletter to the Navy acknowledging discussions
the week before that had confirmed that the Navy would soon issue a
new design and provide a sketch to Sallitt for foundation wall
congtruction that would stabilize the black sand. JE 383A at 095.

All of the evidence before the court supports Sollitt’ s contention that the eight-week delay from

early August to late September 1995 was not Sollitt’ s responsibility. There was credible testimony
from Lt. Odorizzi that Sollitt was stopped from proceeding, Tr. at 2882, and that the design for the
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changed work was not provided for weeks, Tr. at 2529. Starting in October 1995, however, the Navy
does not appear to be responsgible for further delay.

9/25/95 - The Navy forwarded to Sallitt its response to RFI 60 which
attached a sketch that showed a new foundation wall detail together
with masonry and structurd sted changes. SE 50.

9/29/95 - Sallitt sent aletter to the Navy acknowledging the receipt of
the “direction” and “advised that we are proceeding with thiswork to
prevent additiona delay.” The letter dso Sated that “[w]e would
expect to have the proposal to complete this work to the ROICC office
by October 11, 1995.” JE 383A at 091.

10/6/95 - Sallitt sub-contractors and vendors prepared cost
estimates/proposals for work on the newly-designed foundation wall.
Id. at 037-045.

10/10/95 - Lt. Odorizzi prepared a cost analysis for the newly-
desgned foundation wdll. 1d. at 073-075, 087.

10/11/95 - Lt. Odorizzi prepared arequest for funding for the change
to the contract. 1d. at 071-072, 087.

The Navy appears to have been ready to review aproposa from Sallitt that Sollitt predicted
would be ready by October 11, 1995, and to negotiate a bilatera modification to the contract so that
Sollitt would have a promise of payment. Thereis no record of atimely proposd from Sallitt for this
work however.

11/95-1/96 - Sollitt did some excavation work and formed and poured
part of the newly designed concrete foundation wall. JE 235 Issue 204
Shest 1.

11/24/95 - The Navy sent PC 27 to Sollitt with the same sketch of
foundation wall detail and requested a cost proposd “ at the earliest
possible date but no later than 8 December 1995.” JE 145.
Thereis no record of Sollitt submitting a cost proposa as requested before December 8, 1995.
Winter weather hit in January and no further work occurred on the foundation wall until April 1996.
Sollitt Br. 9 125.

3/20/96 - The Navy unilaterdly issued Modification POO031 adding
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$30,150 for changes due to differing site conditions related to the black
sand, directing Sallitt to perform the work pursuant to the same sketch
provided in September 1995. JE 64.

4-5/96 - Sallitt completed congtruction of the new foundation wall. JE
235 |ssue 204 Sheet 2.

6-7/96 - Sallitt completed masonry that covered the new foundation
wall, and completed the abutting sdewak. 1d.

8-9/96 - Sallitt completed Phase 111 exterior Stework. 1d.

9/18/96 - Sollitt submitted CX 39, a cost proposa for $123,781, for
the foundation stabilization and redesigned foundation wall. SE 297.

4/28/99 - The Navy issued Modification POO055, which added
$17,400 to the origind $30,150 alotted to Sallitt for the changes due
to the black sand foundation issue, bringing the total added to the
contract because of this change to $47,550. JE 87 at 2.

Once the Navy had issued a sketch for revised foundation wall congtruction in late September,
the record indicates that Sollitt neglected to respond in atimely fashion with a cost proposa. Although
Sollitt’ s witnesses testified that the September 25th sketch was not a complete architectura drawing
with al the necessary information, Tr. at 351, 363, 399 (Mr. Strong), or an exact representation of
what was eventualy built, Tr. at 3306 (Mr. Maziarka), and Mr Maziarka even testified that the find
resolution of the black sand issue and clear direction were not provided until March 20, 1996, see Tr.
at 3273 (Mr. Maziarka) (“We did not receive final authorization and in essence the final solution to the
black sand problem until we received PO0031, which was March 20.” (emphasis added)), thereis no
documentary evidence that the sketch was insufficient direction for Sollitt. The estimates obtained from
sub-contractors and vendors on October 6th are evidence that the work proposed was understood by
Sallitt. Credible testimony from Mr. Strong established that Sollitt was able to work out details that
were not shown inthe sketch. Tr. at 351. Sollitt began work on the newly designed foundation wall,
which was substantidly different from the old design, on November 6th, Tr. at 1797 (Mr. Tipton), and
continued substantia construction work on the foundation wall into January. 1t appears to the court that
the delay from September 25th to November 6th was primarily Sollitt’s respongbility.

Once the Navy gave clear direction on September 25th, Sallitt should have proceeded with the
work asit promised in its September 29th letter and should have negotiated the price for this work with
the Navy. The only hard evidence of Sollitt moving forward with ether of these tasksis the October
6th bids from Sallitt’ s subcontractors. Sollitt has offered no credible evidence explaining why Sallitt did
not get a cost proposal to the Navy by October 11, 1995. Nor has Sallitt shown why it started work
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on the newly-designed foundation wall on November 6th rather than earlier.

Sallitt attempted to explain this dday by suggesting that further refinements to the work
proposed in the September 25th sketch consumed time and prevented progress. Tr. a 3306 (Mr.
Maziarka). There was credible testimony that the find construction of the foundation wall does not
exactly match the sketch offered on September 25thto Sallitt. Tr. at 2979 (Lt. Odorizzi). But not one
document was presented to the court that suggested that the Navy further delayed the construction of
the newly-designed foundation wall once the sketch was presented to Sollitt. And Sallitt’s principa
witness on this issue, Mr. Strong, testified that the September 25th sketch represented “a [typical]
cross-section of what [the Navy] want[ed] asafina solution” and indicated that Sollitt was “able to do
[the remainder of the design for entryways and ends of the building].” Tr. a 351. The preponderance
of the evidence shows that the Navy did not further delay Sollitt’swork on the black sand issue after
September 25, 1995.

The reasons for Sallitt’s failure to respond with a detailed cost proposa to the sketch offered
by the Navy are unclear. If Sallitt had provided a cost proposal in atimely fashion, the court could
have used that evidence to better understand the progress, or non-progress, of the construction of the
newly-designed foundation wall. 1n the absence of evidence of Sollitt’s proposed work and proposed
costs as envisoned in October 1995, and lacking any contemporaneous documentation of negotiations
between the parties at thet time, it isimpossible for the court to assign responghility to the parties for
the delays encountered in attempting to complete the foundation work on Building 2B before winter
weether arrived. Similarly, it isimpossible for the court to determine whether the Navy-caused delay in
August and September prevented Sallitt from completing the foundation congtruction before winter, or
whether the winter delay was avoidable if only Sallitt had begun congtruction on the newly-designed
foundation wall in October rather than November 1995.

Because of these uncertainties, the court disagrees with Sollitt’ s contention that “ Sollitt’'s
andysis of the dday impact resulting from the N[avy] directed ingdlation of the floundation] wall at
Building 2B based on the updated CPM schedulesis a reasonable basis for determining the delay
arisng out of this set of [black sand] circumstances.” Sollitt Br. §131. Rather, delays were caused
both by the Navy and by Sollitt and the amount of delay attributable to each party remains uncertain. It
does appear that these concurrent delays pushed the foundation stabilization problem onto the critical
path for Phase |1 and Phase I11 construction, JE 235 Issue 204, despite defendant’ s expert’s
disagreement with this conclusion, Tr. at 3234-35 (Mr. Dorn). The evidence provided to the court was
not sufficient to apportion these delays between the Navy and Sollitt, however, and therefore the court
cannot award Sollitt an equitable extension of time for thisissue.

Nonethdess, the Navy’ s unreasonable delay in designing a changed south foundation wall for

Building 2B to respond to a differing Site condition does affect the Navy’ sright to assess liquidated
damages for the delayed completion of Phases Il and I11 congtruction. See infra.
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4. Need for fill toleve floorsfor terrazzo insallation

Sollitt contracted to put aterrazzo® floor in the corridors of dl three floors of Building 2B. Tr.
at 571 (Mr. Zidinski). The subfloors were discovered to be not level within the tolerance required for
thistype of ingalation. Tr. a 573 (Mr. Zidinski). Sollitt derted the Navy and was directed to survey
the subfloors and to estimate the amount of fill needed to bring the subfloors within tolerance. 1d.

Sallitt was paid for the addition of fill to the corridor subfloors proposed in its cost estimates, once
revisons were made after the work was completed. Tr. a 580 (Mr. Zielinski). There was no evidence
that Sollitt was not entitled to this payment for work added to the contract. The dispute here is whether
Sollitt is entitled to atime extension justified by delaysto the critical path caused by the need to add fill
to the corridor subfloors, and if so, how much of adday isjudtified.

Mr. Tipton estimated that adding fill to the corridor subfloors produced fifty caendar days of
delay to the critical path of Phases|l and 111 construction. JE 235 Issue 205. Mr. Dorn conceded that
adding fill to the corridor subfloors did impact the critica path, but he estimated only five work days of
delay to the critical path.®! Tr. a 3240. The court will review first the expert estimates, and then
consider other evidence in the record.

Mr. Tipton inserted the delaying event of adding fill to the corridor subfloorsinto the March
1996 CPM schedule update. JE 235 at 2. He appears to have added three types of activities related
to thiswork, “survey,” “quantify” and “fill,” which began in late February 1996. 1d. Issue 205. The
work proceeded from top to bottom of the building, with the last of these activities ending in late May
1996. Id. Forjus the“fill” activities, Mr. Tipton estimated ten days for the third floor, twenty-one
days for the second floor, and ten days for the first floor. 1d.

According to Mr. Tipton, the terrazzo work began, again proceeding from top to bottom of the

3/ Asit was explained to the court, aterrazzo floor islad by first laying divider strips on the
subfloor to contain the different-colored pours of semi-liquid glue and stone, which, when hardened,
are ground down and polished to ahard surface. Tr. at 571 (Mr. Zidinski).

31/ Mr. Dorn’s concession was not clearly stated in work days, but his testimony and report
indicate that this figure represents work days, not caendar days. See Tr. at 3153 (stating that prior to
the April 1996 CPM schedule update “you can assume each [terrazzo] floor would be [approximately]
20 work days, which is one [caendar] month”); JE 382 at 39 (describing how in the April CPM
schedule update the changed terrazzo work, including the addition of an activity for fill, “grew from 18
[work] days per floor to 30 [work] days’).
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building, in mid-March 1996. Id. From that point, Mr. Tipton's analys's shows that there was &t least
some concurrency between the adding of fill activities on the lower floors and the terrazzo work on the
upper floors. 1d. Itisdifficult to determine from Mr. Tipton's report how and to what extent the fill
activities continued to delay the critica path activities once terrazzo work had begun on the third floor.*
Theinitid dday to garting the terrazzo floor ingtalation, a delay of about three weeks, or twenty-one
cdendar days, is obvious to the court from Mr. Tipton's data.

Mr. Dorn reviewed the April 1996 CPM schedule update and concluded that “this added fill
was responsible for a5-day impact to the project critica path.” JE 382 at 53. When discussing the
April 1996 update, Mr. Dorn reported that this update increased the projected duration of the critical
path and now “included the aleged addition [of] fill changed condition (5 [work] days per floor).” Id.
at 39. Mr. Dorn’ s report acknowledges that terrazzo floor ingtdlation hampers or hats finish trades
working in that corridor. Seeid. (“Coordination of rough-in and finish type work with the terrazzo
work in the corridors would be difficult, at best.”). The April 1996 CPM schedule update added
approximately twenty-one calendar days to the critica path, according to Mr. Dorn, and it attributed
those delays to two causes, eectrical work delays and terrazzo floor delays. 1d. Although Mr. Dorn’'s
andysis of the datain the April 1996 CPM schedule update may be accurate, his estimate of five work
days of delay to the critical path does not gppear to reflect the full scope of the fill work.

At trid, the factud evidence confirmed that there was delay to the critica path but exact
mathematica certainty remained dusive. Mr Zidinski tedtified that the terrazzo work was origindly
scheduled to begin on March 4, 1996, but that the need for fill delayed the start of terrazzo work until
April 4, 1996, or thirty caendar days later, Tr. at 576, a date which conflicts with Mr. Tipton’s mid-
March date. JE 235 Issue 205. Mr. Zidinski aso tedtified that the terrazzo subcontractor came on Site
“very closeto the origina [basdine schedule] date [in the first week of March 1996].” Tr. at 1004. Lt.
Odorizzi tedtified that “alot of fill” was required to level the corridor floors. Tr. at 2888. Sollitt
requested payment for 710 square feet of fill for the third floor, SE 236; 1071 square feet of fill for the
second floor, SE 237; and 1989 square feet of fill for the first floor, SE 274. Sallitt also provided a
narrative justification for a requested time extension on June 19, 1996, SE 260, which estimated ten
days of delay per floor due to the required addition of fill for the terrazzo ingtalation, id. at 6-7.%

%2/ Mr. Tipton's testimony was that terrazzo floor instalation “precludes’ finish trades from
working in that corridor or adjacent rooms. Tr. a 1806. But the fill work, filling in only the low spots
in corridors, might not have as greet a preclusve effect. Seeid. (Mr. Tipton) (apparently digtinguishing
between the preclusive effect of terrazzo ingtdlation on other trades working aong that corridor, and
the more limited effect of adding fill to the corridor subfloor because access might not be totaly
blocked).

3/ This narrative judtification is not the critical path analysis upon which Sollitt’ s time extension
clam isnow based, but it is evidence of Mr. Zidlinski’s gppraisa, as of June 19, 1996, of the delays
(continued...)
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The court finds that the required addition of fill for the terrazzo inddlation delayed the critica
path of Phases |1 and 111 congtruction by twenty-one caendar days. Thisfigure, although not without
some degree of uncertainty, reflects the estimate in the April 1996 CPM schedule update for the fill
activities for three floors of Building 2B, and reflects the delay affecting the start of the terrazzo
ingallation, as reported by Mr. Tipton. Further delays due to the addition of fill might have been
experienced as terrazzo ingallation continued, but these were not established by the evidence before
the court. Twenty-one cdendar days of criticd path delay due to addition of fill for the terrazzo
ingallation are chargegble to the Navy.

5. Additional raised computer flooring

On September 5, 1995, the Navy issued a proposed change to the contract and requested that
Sollitt provide a cost proposal to construct additional access flooring® in some second floor classrooms
in Building 2B. JE 233 Tab 13. The Navy requested that the cost proposal be returned to the Navy
“at the earliest possible date but no later than 19 September, 1995.” Id. Clarification of the scope of
work was requested by Sollitt in two requests for information it sent to the Navy in October 1995. 1d.
The Navy responded to both of these requests by October 31, 1995, and in particular responded that
classrooms 205 and 207 would have access flooring insteed of regular flooring. I1d. Sollitt’s basdine
schedule showed that the origind access flooring would have been ingdled in February/March 1996.
Id. Tab 2 a 45. Mr. Tipton estimates that the addition of more rooms with access flooring caused
sxty-five days of delay to the critica path of Phases |l and 111 congtruction. JE 235.

Although the addition of access flooring® increased the amount of contract work on the second
floor of Building 2B, there was no convincing evidence of delay to the criticd path. Even if Sallitt had
proved that there was delay to the critica path, the court finds that this delay would not be chargesble
to the Navy.

Discerning the critica path for the months of June 1996 through August 1996, the dleged
period of delay at issue with the additiond access flooring, is difficult because after June 27, 1996,
Sallitt provided no more CPM schedule updates. Tr. at 3250-51 (Mr. Dorn); JE 382 a 54. Mr.

33(....continued)
related to the addition of fill to the corridor subfloors. Tr. a 996-97 (Mr. Zidinski).

3/ Accessflooring is araised floor that alows easy access through removable pandsto items
such as computer wiring. Tr. a 588-89 (Mr. Zidinski).

%/ Sollitt never established exactly how much extrawork was required by the additional
access flooring. One of the underlying documents presented mentioned the addition of access flooring
in two classrooms, JE 233 Tab 13 (Navy’ s response to RFI 108), but the court was never apprised of
the size of those rooms or their percentage of the square footage of Building 2B’ s second floor.
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Tipton's critical path andysis was made without the benefit of updated CPM schedules for July and
August 1996. Tr. at 2106-07 (Mr. Tipton). When cross-examined on the topic of how, in the absence
of CPM schedule updates, he was sure that a* delaying” event such as the access flooring impacted
activities on the critical path that necessarily could not be performed until the additiond flooring was
completed, Mr. Tipton responded:

We went through the daily logs, and as best we could try to go down
and identify work activities that would support the fact that work was
going on relative to the delaying events and then look to see that it was
congstent with—well, with other work that would be going on at that
timeframe.

Tr. & 2120-21. But when he was asked at trid to identify even one activity in those daily logs for the
period of August 10 through August 23, 1996 that clearly indicated that follow-on work on the second
floor, delayed by the addition of access flooring, was taking place, Mr. Tipton was unableto do so. Tr.
at 2105-21. Sallitt did not establish that the addition of access flooring on the second floor of Building
2B impacted the critica path.

Mogt of the dday that Sollitt attributed to the additiona access flooring was not due to the
work itsdlf, but to an dleged dday in the Navy's ddlivery of contract modifications to Sallitt. See Sollitt
Br. a 65 (adleging sixty-five days of critical path delay “[d]ue to the long lead time required to order
materia and the late release of the change order”); JE 235 Issue 206 (showing more critical path delay
due to the Navy’ sissuance of change orders than due to two work activities related to added access
flooring). But Mr. Tipton's andysisfallsto charge Sallitt with the most Sgnificant dday in this
modification to contract work, the delay from October 31, 1995 through February 6, 1996, when
Sollitt finaly submitted its cost proposal for thiswork to the Navy. See JE 233 Tab 13 (Navy's
response to RFI 108 dated October 31, 1995); JE 233 Tab 13 (Sallitt’s CX 75 dated February 6,
1996). Thisdeay of over three monthsis unexplained. The Navy responded one month later on
March 5, 1996 with Modification PO0029 confirming payment for the additiona access flooring, JE 63,
and later increased this payment in Modification POO050 on July 2, 1996, JE 82. Even if Sallitt had
proved adelay to the critica path due to the additiona access flooring, most of the delay it dleges
would have been due to its own delayed cost proposal in response to the Navy’ s proposed change
issued on September 5, 1995.

No ddlaysto the critica path of Phases|l and 111 construction for additional access flooring
were proved to be chargeable to the Navy.

6. Changesto cypher lock installation

Mr. Tipton estimates that the critical path of Phases |1 and [11 construction was delayed twenty-
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four days by changes the Navy ordered in the ingtallation of cypher locks® on doors to some of the
rooms on the second and third floors of Building 2B. JE 235 Issue 208; JE 382 at 55; JE 279 at
A405-A406 (door schedule included in contract drawings). Mr. Tipton did not suggest that any other
work activities were delayed by the cypher locks, but that cypher lock ingtalation was one of the find
congruction activities and thisingtdlation became acriticd path activity asit deayed substantia
completion of the project. Tr. at 1812-13. Mr. Tipton's expert report showed July 10, 1996 asthe
gpproximate completion date of the cypher lock ingallation. JE 235 Issue 208; Tr. at 1812. Sallitt
was never paid its proposed costs for changes to the cypher lock ingtdlation. Tr. at 934 (Mr.
Zidingi).

Lt. Odorizzi’ stestimony on the cypher locks issue asserted that no contract work was added
and that the Navy’ s direction regarding ingtallation was clear. Tr. at 2635-40. The court finds, as
discussed below in Count XV Section M, that there was no net increase in contract work for the
cypher lock ingalation, but nevertheess finds that Sollitt was delayed by a series of conflicting and
confusing directions found in the contract drawings and ongoing communications with the Navy.

Sallitt’ s contention that the Navy ddeted wiring for cypher locks in pre-award Amendment
0004 isill-founded. See Sallitt Br. 155 (“* Amendment No. 0004 . . . deleted cypher lock wiring . . .
). Cypher locks require electricity to operate. Tr. a 1118 (Mr. Zielinski). The deletion of some
language referencing cypher locks wiring from the contract drawings was an atempt by the Navy to
clarify a confusing ingtruction concerning that wiring, not to delete the wiring itsdf. Tr. a 2640 (Lt.
Odorizzi). Sallitt’s interpretation of that deletion is that Sollitt was required by the contract to ingtall
thirteen unwired and usdess cypher locks. That interpretation is not reasonable. All ingtaled cypher
locks would require wiring as part of the contract as bid; thus, wiring for cypher locks was not added
work.

There were, however, other problems with the Navy’ s directions on how and where to ingtall
the cypher locks that did cause delay to Sallitt’s performance of that contract work. On the contract
drawings, a 9gnificant but not obvious error was made in the door schedule (atable of information
listing al doors and referencing the corresponding hardware specifications for each) which flagged door
255C for a cypher lock when it should have flagged the next door on the list, door 256. JE 279 at
A406; JE 192 (Lt. Odorizzi’s June 4, 1996 letter noting error). None of the junction boxes on the
contract drawings, the source of power for the cypher locks, origindly included an outlet into which the
plug from the cypher lock could be inserted, so these junction boxes dl had to be dightly modified. SE
232. On April 19, 1996, the Navy’ s engineers supplied a drawing to clarify how the cypher locks
should be wired, and where the individua components should be installed in the door frame and nearby
wall. SE 232. Three cypher locks were eventudly deleted from the contract because Navy personne

3/ A cypher lock includes a numbered keypad for code entry, and a controller box which
sends electrical current to the door hardware to unlock the door if the correct codeis entered. Tr. a
2639 (Lt. Odorizz).
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who were to be the end-users of the rooms did not wish to secure their doors with cypher locks. JE
192. The deletions and modifications of the work do not appear to have caused a net increase in labor
or other coststo Sallitt. However, there was ample evidence that discussions of these clarificationsto
contract work occurred both in person during partnering sessions, aswell asin writing; that clarification
continued from April 10, 1996 through June 4, 1996; and that delaysto the find work on Building 2B
resulted from these discussions. SE 187; JE 192; Tr. at 590-99 (Mr. Zidinski).

The delay in cypher lock ingdlation is chargeable to the Navy because there were minor, latent
defects in the contract drawings and because deletions and modifications to the plans for ingtdlation
continued during this delay period. Mr. Tipton's estimate of twenty-four caendar days of delay to the
critica path is reasonable and is not contradicted by Mr. Dorn’s chronology of the clarification
discussions that occurred during April, May and June 1996. JE 382 at 55. Twenty-four caendar days
of delay to the critica path of Phases |l and |11 congtruction are chargeable to the Navy for the changes
in the cypher lock ingdlation.

7. Revisonsto dampersin ventilation ducts

Sollitt dlegesthat critica path delays rddated to revisions in the smoke dampers®” in ventilation
ducts throughout Building 2B are chargeable to the Navy. Mr. Tipton estimated thirty-nine caendar
days of critical path delaysin June and July of 1996 related to the smoke damper revisonsissue. JE
235 Issue 209. However, as discussed below, the revisions made to the smoke dampers resulted from
contradictions in the contract drawings and specifications, a Stuation into which Sallitt should have
inquired before commencing work.

Mr. Zidinsi testified that Sollitt originaly ingtaled over thirty motorized smoke dampers
throughout Building 2B. Tr. at 1034. The specifications and mechanica drawings indicated thet the
smoke dampers needed to be equipped with “actuators,” which would close the smoke dampersin
case of smoke, and automatically reset to open the dampers when smoke had cleared. GE 1019
2.5.2; JE 279 (2B Drawings) at M303. However, no circuitry for these smoke damper actuators was
shown on the eectrica drawings for Building 2B, and no smoke damper connections were mentioned
in the fire darm system specifications. SE 254. Thus, the smoke dampers Sallitt ingtaled had no
power to operate and would not close in case of smoke. Mr. Maziarka admitted that he could recal
no other construction project where Sallitt had installed inoperable smoke dampers. Tr. at 3295. After
ingaling the inoperable smoke dampers, Sallitt proceeded with finish work and covered the ventilation
ducts with drywall. Tr. a 2557 (Lt. Odorizzi). Sollitt did not dert the Navy to this problem until June
10, 1996, ten days after the origina scheduled completion date for Building 2B. SE 254. Thefix for
the smoke dampers problem was provided by the Navy within ninedays. 1d. According to Mr.

371 Smoke dampers are operable barriers within ventilation ducts consisting of metal blades or
vanes which should close to prevent smoke from spreading throughout a building when smoke has been
detected. Tr. at 604 (Mr. Zidinski); Tr. at 2567-68 (Lt. Odorizzi).
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Tipton, critica path activities related to this issue continued into July 1996. JE 235 Issue 209.

There was obvioudy a conflict between the requirement for operable smoke dampers and the
absence of any connection of these smoke dampers to the fire darm system.® AsMr. Zidinski
testified, Sollitt eventually percelved that the smoke dampers ingtalation would not work and required
Subgtantia correction:

The only problem was that by these defective drawings that you [the
Navy] gave me, there was no power to operate them, no sequence
even if they had power. And later on, you guys creeted the sequence
of operation which included stuff that wasn't in the specifications a dl,
not just the eectrical but that further requirement of connecting them to
the magneticaly-held[-]open doors and fire darm system.

Tr. a 1040. Not only had Sollitt not inquired before submitting its bid into the inconsstent contract
terms which required smoke dampers but did not provide the wiring to close them in case of smoke, it
ingalled inoperable smoke dampers and then covered them up with drywadl. Sallitt did not fulfill its
duty to inquire into contradictory termsin its congtruction contract. See Triax Pacific, Inc. v. West,
130 F.3d 1469, 1475 (Fed. Cir. 1997) (stating that because “the contradictory provisonsin the
contract were S0 apparent . . . [the plaintiff] had aduty to ask for clarification before bidding”); Gelco
Builders & Burjay Constr. Corp. v. United States, 369 F.2d 992, 998-99 (Ct. Cl. 1966) (holding
that apparent conflicts or irregularitiesin contract specifications trigger a duty for the contractor to ask
for clarification). A reasonable contractor would not have read the contract to have required the
ingtdlation of inoperable smoke dampers. A contractor’s unreasonable interpretation of contract
specifications does not creete a latent ambiguity that would be interpreted in favor of the contractor.
See Cmty. Heating & Plumbing Co. v. Kelso, 987 F.2d 1575, 1578-79 & n.6 (Fed. Cir. 1993)
(rgjecting contractor’ s claim based on an dleged latent ambiguity in contract terms because the
contractor’ s interpretation of contract provisions was unreasonabl€).

Because work on the smoke dampers ingalation continued into July 1996, the court finds that
contract completion was delayed by thisissue, as Sallitt has aleged. But the criticd path delays related
to the corrective work on the smoke dampers could have been avoided if Sollitt had fulfilled its duty to
inquire into the contradictory contract terms before bidding or at least earlier in the construction
schedule. Therefore, no critical path delays are chargeable to the Navy for the smoke dampers
revisons.

8. Apportioning Critical Path Delaysfor Concurrent Delays of the Parties

38/ The absence of dectric circuits to serve the smoke damper actuators has a possible
explanation because either pneumatic or electric smoke damper actuators were permitted by the smoke
damper specifications. GE 1019 2.5.2.
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Sallitt’s Phases 11 and 111 congtruction delay claim is founded on seven separate dlegedly
delaying circumstances, discussed above. Sallitt’s expert explained thet the individud critica path
delays related to these circumstances are not additive, or in other words, that the calendar days of
delay attributed to each circumstance do not add up to a grand tota, but rather, that these individua
delays may be viewed as concurrent to the extent that the longest individud dleged ddlay isthe
maximum critica path delay that can be proved. Tr. a 1824 (Mr. Tipton) (explaining that the alleged
delays were not “additive’ and that Sollitt would be entitled at most to damages based on the duration
of the longest Sngle delay dleged); see also Sallitt Br. Ex. 2 (showing tempora overlgp among the
dleged ddays chargegble to the Navy). The length of the single longest aleged criticd path delay for
Phases |1 and [11 construction, based on the updated anadlys's, was sixty-five calendar days for added
access flooring.® JE 235 Issue 206. Although the court hasllittle confidence in the andlytical
framework provided by Sallitt for its delay claim, particularly because it offers little specificity regarding
the dates when congtruction activities actudly occurred and little chance of precisely measuring overlaps
between different but concurrent aleged critica path delays, the court is forced to adopt it for the
limited purpose of setting an outer limit, Sxty-five cdendar days, to the government-caused delays that
Sollitt isclaming for Phases |1 and 111 congtruction.

Mr. Tipton's testimony on the issue of concurrency of delaysin this case explained that each
delay, in his opinion, was independently sufficient to cause some delay to the critical path. See Tr. a
1824 (“[Delays would be considered concurrent] [s]limply [means] that the delay in one would not have
effect with adelay in another area. In other words, if one instance had not happened, [and] another
ingance had, it till would have had that impact on the schedule.”). But Mr. Tipton never explained the
tempord relationships between the concurrent delays in away that would assist the court in detecting
temporal overlaps between these ddays. The parties were unable to agree upon the meaning of ajoint
dipulation agreed to before trid, and therefore withdrew the stipulation, Tr. at 2234, concerning the
import of Mr. Tipton's statement that, except for two of the seven individua delays described in his
dday andyss, “the [five] ddayswould be consdered concurrent so that each would have resulted in
delaysindicated to the contract completion date with or without other delaying eventsin the abovelligt,”
JE 233 Tab 1. Since concurrency has both atemporal and a causal aspect, see supra note 8, Mr.
Tipton's anadlyss of concurrency of delaysin this caseisincomplete. In addition, Mr. Tipton, unlike the
court, found no delays chargeable to Sallitt in Phases 11 and 111 congtruction, JE 235 at 4, which limits
the usefulness of his dday andysis and makes his overdl findings less credible. See Gulf Contracting,
Inc., ASBCA Nos. 30195, 32839, 33867, 89-2 B.C.A. (CCH) 121,812 (Mar. 16, 1989) (rejecting

39/ Thisfigure was varioudy reported to the court as eighty-one calendar days, Sollitt Br. Ex.
2, or sixty-five calendar days, JE 235 Issue 206 (Mr. Tipton's expert report). The discrepancy in these
numbersis explained by Sallitt’s use of two different contract completion dates, either June 17, 1996 or
May 31, 1996, from which it measured the beginning of the delay experienced in completing the
project. Compare JE 235 Issue 206 with Sallitt Br. Ex. 2. To prevent confusion, the court uses only
one st of figuresfor Sallitt’s estimates of critical path delays, those reported in detail in JE 235, Mr.
Tipton's updated analysis.
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adday anayss because it “systematicdly excluded dl ddays and disruptions except those dlegedly
caused by the Government,” “was inherently biased,” and concluding that “[t]o be credible, a
contractor’s CPM analysis ought to take into account, and give appropriate credit for al of the delays
which were dleged to have occurred”), aff’d on reconsid., 90-1 B.C.A. (CCH) 22,393 (Sept. 20,
1989), aff'd, 23 Cl. Ct. 525 (1991), aff'd, 972 F.2d 1353 (Fed. Cir.) (table), cert. denied, 506 U.S.
999 (1992).

Because the court found that among the seven circumstances concurrent delays should be
charged to Sallitt and to the Navy, the court must now ascertain whether these concurrent delays, upon
the record before the court, can be apportioned among the parties. To review, twenty-three calendar
days for lead abatement, twenty-one calendar days for terrazzo floor fill and twenty-four calendar days
for cypher locks are delays to the critica path chargeable to the Navy. None of these delaying events
appear to overlap in time, because the lead abatement was completed in September 1995, the terrazzo
floor fill dday started in March 1996 and was over by the first week of April 1996, and the delay in the
cypher locks ingtdlation did not begin until April 10, 1996. If these were the only critical path delaysto
consder, thetotal of these delays, sSixty-eight caendar days, would support Sallitt’s delay claim of
axty-five cdendar days.

But Sallitt, too, was responsible for critica path ddlays, and these delays were concurrent with
delays chargeable to the Navy. The black sand issue delays were caused by both Sollitt and the Navy,
and were s0 intertwined and uncertain as to preclude a precise gpportionment of those delays. The
longest dleged delay, for added access flooring, was aso caused by both Sollitt and the Navy, and that
delay could not be gpportioned with any certainty between the parties. And any criticd path delays
due to the revisions to the smoke dampers ingtalation would be entirely chargegble to Sallitt. The
quantity of delay days attributable to any of these issues was not established, but the court notes that
Sollitt claimed fifty-seven delay days for the black sand issue and sixty-five days for added access
flooring, and that Sallitt itself is respongble for some portion of those critical path ddays. Sallitt dso
clamed thirty-nine delay days due to the smoke dampersingdlation, and dl of the delay related to this
issue is chargeable to Sallitt.

There gppearsto be little or no tempora overlap among the Sallitt-caused critica path delays.
The black sand issue delays caused by Sallitt occurred primarily in October 1995. The Sallitt-caused
delays related to added access flooring occurred between October 31, 1995 and February 6, 1996.
The delays related to the smoke damper ingalation occurred during June and July 1996, and these
were dl caused by Sallitt. Because a substantid and non-overlgpping amount of critica path ddays
caused by Sallitt affected Phases |1 and I11 construction, and because the court is unable to fairly
gpportion the delays to Phases |1 and [11 congtruction between the parties, Sollitt’s delay claim for
Count | fails.

0. Validity of Liquidated Damages
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For the late completion of Phases |1 and 111 construction, the Navy assessed liquidated
damages in the amount of $36,400 for the second and third floors of Building 2B, $93,600 for the first
floor of Building 2B; and $15,600 for the exterior site work, Phase 111, of the project, for atotd of
$145,600.%° SE 2015. Sollitt was responsible for some critical path delays affecting Phases |1 and 111
congtruction. But Sollitt has aso proved that the Navy was responsible for delays here which, based
on the credible analysis of thisissue by Sallitt’s expert, did affect critical path activities of Phases|1 and
Il congtruction. For this reason, and because the critical path delays cannot be gpportioned between
Sallitt and the Navy with any certainty, the assessment of liquidated damages for Phases 11 and 11
congtruction was not vaid and $145,600 must be returned to Sollitt.

. Count I1: Labor Cost Escalation

Sallitt’ s labor cost for carpenters and laborers increased an average of 3.64% per hour on June
1,1996. JE 231 at 12. Because al phases of contract work were originaly scheduled to have been
completed by May 31, 1996, Sollitt clamsthat dl of the increase in labor costs due to the raises
effective June 1, 1996 is chargeable to the Navy, because delays in completion of the contract work
were “attributable to [the] Navy.” Sollitt Br. at 70. Sallitt claims $11,678 for the additiond 1abor
expense caused solely by wage increases after May 31, 1996. |d.

According to the beneficid occupancy dates established by the record before the court, the
contract work occurring after May 31, 1996 was work on the North Range Building, substantidly
completed on June 11, 1996; work on Building 2B, substantialy completed by September 4, 1996;
and exterior Ste work, aso completed by September 4, 1996. SE 2015. Asdiscussed in Count I, the
delays of critica path activitiesin al of these areas were caused both by Sallitt and the Navy, and
gpportionment of delays affecting these activities is not possible on thetrid record. Because Sollitt and
the Navy were responsible for concurrent delays which pushed thiswork beyond May 31, 1996, and
because Sallitt bore the burden of apportioning delays to support its clam for compensable delay, the
court cannot award Sollitt its claimed cogts for labor escaation.

[11.  Count 1V: Cost of Temporary Enclosures and Heat

Sallitt claims $115,122 for temporary enclosures and hegt for the exterior masonry on Area C
of Building 122 that took place during the winter months of 1995-96. Sallitt’s burden is to prove that

49/ The contract’ s liquidated damages term, it should be noted, treated al of Phase Il
condruction, that isal of Building 2B, as one project for which delays to substantia completion would
trigger damages specified at adaily rate of $3900. JE 23 (Pre-Award Amendment 0002). The Navy
broke up the assessment of liquidated damages for this building into two-thirds for the upper two floors,
and one-third for the firgt floor. SE 2015. The discrepancy between the Navy’ s assessment formula
and the contract term is of no consequence to the court’s analysis here, which voids any assessment of
liquidated damages for Phases 1 and I11 construction.
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thiswork would have been completed before the winter months but for unreasonable delays by the
Navy, and that Sallitt incurred the claimed additional costs for temporary enclosures and heet asa
result. If Sollitt was respongble for concurrent delays which dso pushed the exterior masonry into the
winter months, Sollitt would bear the burden of apportioning the delays caused by Sallitt and the Navy.

The exterior masonry was originally scheduled for September 12 through November 8, 1995.
SE 569. Sollitt was able to establish at trid that the exterior masonry work on Area C of Building 122
was delayed. Tr. at 100-01 (Mr. Maziarka); see Tr. at 2158-59 (Mr. Tipton) (stating that the start of
the exterior masonry had been delayed from September 12 to October 16, 1995); Tr. at 3149 (Mr.
Dorn) (stating that the exterior masonry on Area C was delayed). This delayed start pushed at least
part of the exterior masonry work on Area C into the winter months and thus, this work cost more to
perform. Tr. at 104-05 (Mr. Maziarka); Tr. at 1395-96 (Mr. Zielinski) (stating that in the Chicago
area during November or December the temperature would typically drop below thirty-two degrees
Fahrenheit and would reguire temporary enclosures and hesat for exterior masonry); Sollitt Facts 1 303
(plaintiff’s assertion that exterior masonry on Area C was not completed until January 23, 1996); GE
1028 (defendant’ s estimate that exterior masonry on Area C was not completed until January 17,
1996). Sollitt established at trid that the costs clamed in Count 1V were additiona costs actudly
incurred because of the expense of performing masonry work in the wintertime, plus profit and bond
premium markups. Tr. at 104-05 (Mr. Maziarka); SE 545 (cost proposa with underlying documents);
JE 231 (DCAA audit at 14-15).

Sollitt did not prove, however, that the exterior masonry work on Area C was on schedule
prior to dleged government delays. None of Sollitt’s fact witnesses testified that the project was on
schedule before the occurrence of dleged Navy delays. When plaintiff’s counsd attempted to dicit
such testimony at trial, Sollitt’s project manager did not respond. Tr. at 517 (Mr. Zidinski). Instead,
Sallitt relies on its basdline schedule, SE 569, and on genera assertions by Mr. Strong and Mr.
Maziarka that the basdine schedule was tight but feasible and that Sollitt could have completed the
project on time:

Plaintiff’s counsd: “Now, you were aware that the contract provided
for completion within 460 days a the time the bid was put in, is that
right?

Mr. Strong: “Yeah.”

Faintiff’s counsd: “And were you persondly satisfied that Sollitt would
be able to satisfy that contractua requirement?’

Mr. Strong: “Yes”

Faintiff’s counsd: “Wasit atight schedule?

Mr. Strong: “Yes”

Tr. at 150-51.

59



Pantiff's counsd: “Mr. Md]ziarka, if it weren't for the Navy[-] caused
delaysthat are the subject of your clamsin the case, would Sallitt have
completed the work under the contract by the original completion
date?’

Mr. Maziarka: “Y es, we could.”

Tr. at 3285-86.

Unrefuted and credible evidence established that a the beginning of the project Sollitt did not
submit atimely basdine project schedule, Tr. a 1387-91 (Mr. Zielinski) (confirming that the contract
required a baseline schedule by mid-March 1995 but that in May 1995 the Navy was still waiting for
him to provide one), or a safety plan, see JE 382 at 100040 (safety plan not submitted and approved
until May 9, 1995); Tr. at 3136-37 (Mr. Dorn) (same). Procurement of structural steel for Area C of
Building 122 was behind schedule. See Tr. at 1488-96 (Mr. Zidinski) (acknowledging that |etters from
ingpectors who visted Sollitt’s stedl fabricator weekly throughout September 1995 proved that stedl
pieces were not on Site yet, despite an early August 1995 projected completion date for steel
procurement); JE 382 at 95-99. Before the exterior masonry work could proceed on Area C, the
foundation needed to be built and the structural steel needed to be erected. Tr. a 1406 (Mr. Zidinski).
The November 8, 1995 scheduled completion date for the exterior masonry on Area C was
Speculative, not certain.

Even assuming that Sollitt’s preparation was on schedule to begin the exterior masonry on Area
C of Building 122 on September 12, 1995, Sollitt has not established what delays chargeable to the
government specificaly pushed back this projected start date. Sollitt, in its podt-trid brief, vaguey
refersto “the multitude of changes and changed conditions encountered on Building 122" asthe cause
of the delayed gart of thiswork. Sollitt Br. § 177. At trid, Sollitt’s witnesses on the Count IV clam
aluded to the differing Ste condition of an ashestos-laden steam tunnd in the footprint of AreaC and a
work stoppage due to a strike as delays to the exterior masonry work chargeable to the Navy.* Tr. at
101-03 (Mr. Maziarka); Tr. at 1464 (Mr. Zielinski).

Thereis clear evidence in the record of the delay caused by the strike, which took place from
August 29 through September 6, 1995, Tr. at 1481, which is further corroborated by the Navy’s grant
of asx caendar day time extension for the completion of Phase | congtruction. JE 73 (Modification
PO0041). Thereisaso clear evidence that the steam tunnel asbestos removal held up work on Area
C, dthough the extent of that delay was not firmly established. Compare JE 52 (Modification PO0019)

41/ Mr. Maziarka made a passing reference to athird delay due to “miscellaneous work that we
completed on [B]uilding 122, Area C,” and Mr. Zidlinski, on cross-examination, referred briefly to a
two-or three-day delay due to the removal of soft soil from the footprint of AreaC, Tr. at 1464, 1481,
but these references were not otherwise supported or explained to the court and have not been
accorded any weight.
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(showing that the Navy granted a time extension of twenty calendar days to Phase | congtruction for
thiswork) with JE 233 a Tab 3 (Mr. Tipton's“Basding’ Report) (estimating a delay of fifteen
caendar days based on contractor logs and other supporting materid). Despite the availability of this
evidence, Sallitt never attempted, at trid, inits expert report or in its pod-tria brief, to establish how
many days of Navy-caused delay were responsible for the late start of the exterior masonry.

By July 21, 1995, when the asbestos abatement had been completed and the bulk of the Navy-
caused delays aleged to have affected the exterior masonry work on Area C had been experienced, JE
233 a Tab 3, Sollitt was projecting in its CPM update a September 18, 1995 start date for the exterior
masonry, and an estimated completion date of Nov. 14, 1995, GE 1034; Tr. at 1440-41 (Mr.
Zidinski). Thisisadifference of one week from the basdine schedule for thiswork.*? When another
week is added for the Strike, the exterior masonry could have been delayed two weeks by the Navy-
caused ddays. Sallitt introduced no evidence of when winter weather arrived in the Chicago arealin
1995. Based on the record before the court, plaintiff has not met its burden to prove that unreasonable
ddlays by the Navy pushed the exterior masonry work on Area C of Building 122 into the winter
months.

Even if Sallitt had proved that unreasonable delays by the Navy pushed the exterior masonry
work on Area C into the winter months, Sollitt has not proved that the Navy-caused delays were the
sole proximate cause of the delayed start to thiswork. Contemporaneous documents show a delay of
a least one and ahdf monthsin Sallitt’s procurement of structurd sted, JE 382 a 95-99, which dso
would have delayed the exterior masonry work on Area C.*® Sallitt bears the burden of apportioning
any concurrent delaysto proveitsclam. Sollitt has not gpportioned the delays affecting the exterior
masonry work on Area C, and the record before the court lacks the specificity and certainty which
would make gpportionment feasible.

2| One possible explanation for the difference between adeay of one week versus adday of
ether fifteen or twenty cdendar days, is that the delay caused by the asbestos remova may have had a
greater effect on other follow-on activities than it had on the exterior masonry. See Tr. at 1468-69
(Mr. Zidinski) (explaining that foundation and steel work were not held up by the asbestos removdl,
athough “dab on grades’ were delayed). Another explanation could be that the updated CPM
schedule was inaccurate in its estimates of start and completion dates.

43/ Although some changes to the stedl used in the ship’ s trainer were being ordered by the
Navy in late August 1995, see JE 126 at 4, 13 (Amendment 14), the delayed structural stedl
procurement that impacted the exterior masonry is chargeable to Sollitt lone, based on areview of the
sted inspection reports, JE 382 at 90-99, and the testimony of al witnesses and experts who discussed
the changesto the ship’strainer. See Count |, Section A-1. There was no testimony or documentary
evidence from which it could be inferred that changes to the ship’ s trainer delayed the exterior masonry
on AreaC.
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For these reasons, Sollitt may not recover for its claims of additiona expenses for the exterior
masonry on Area C of Building 122 performed during the winter months.

V.  CountV: OvertimePremium Pay

Sallitt claimsthat it expended $148,387 in overtime premium pay; that this overtime work was
authorized by the Navy; and that the Navy now owes Sallitt $118,458, the balance due because the
Navy only paid Sallitt $29,929 for overtime costs. Defendant argues thet the authorization for overtime
work was limited in scope and that Sollitt’s current claim is for overtime work that was not authorized.
The parties principdly dispute whether Sollitt was authorized to continue working Saturday's after
January 20, 1996. An additiona concern for the court is whether Sollitt was paid the correct amount
for overtime worked from October 21, 1995 through January 20, 1996.

In mid-October 1995, Cdr. Walters, the NTC Resident Officer in Charge of Construction
(ROICC), authorized Sallitt to begin working overtime. Tr. a 2452 (Lt. Odorizzi). Thisauthorization
was limited in scope in severa respects. First, the purpose of the overtime work wasto bring critica
path activities back on schedule, or at least to reduce delays in project completion. GE 1063
(Stipulation of Cdr. Vernon Walters). Second, the Navy exercised control over both the activities
scheduled for Saturday work and the number of workers who would work that day. See GE 1007
(Navy annotated copy of Sollitt December 7, 1995 facsmile proposing overtime for December 8,
1995); Tr. at 2459-60 (Lt. Odorizzi) (recdling in that particular instance, that he had denied Sollitt
permission for roofers to work overtime and had limited overtime work to critical path activitieson
Building 122). Third, there was a procedure in place to gpprove each Saturday of overtime work
beforehand, in which Sallitt would specificaly propose congtruction activities and workers for those
activities by Friday afternoon and the Navy would then approve dl or part of the overtime request
before work began that Saturday. Tr. at 652-57 (Mr. Zidinski); Tr. at 2454-60 (Lt. Odorizzi).

Even with overtime work, however, Sollitt was not able to reduce the predicted delays to
project completion. Tr. a 2467 (Lt. Odorizzi). The Navy withdrew its authorization for any further
overtime reimbursement beyond January 20, 1996. 1d. The Navy requested in the January 31, 1996
partnering meeting that Sollitt submit al of its outstanding overtime cost proposas (CXs) for the period
October 21, 1995 to January 20, 1996, about haf of which were outstanding. Id.; GE 1052. In
February 1996, Sollitt cleared this backlog and submitted overtime CXsfor Saturdays in November
and December 1995 and for three Saturdays in January 1996 ending with Saturday, January 20, 1996.
SE 543. At the February 28, 1996 partnering meeting the submission of overtime cost proposals
agendaitem was marked CLOSED. GE 1053. Oncethe Navy had al of Sollitt’s cost proposals for
the authorized overtime, the NTC ROICC put in arequest for funding to pay for these cost proposals
on February 29, 1996.

Sallitt continued to incur overtime expenses after January 20, 1996, when it used workers on
some Saturdays through June 1996. SE 543. Thereis no indication, however, that this overtime was
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authorized as an added contract expense by the Navy. There is no documentary evidence in the record
of Sallitt preparing weekly proposas to work on those Saturdays, nor is there documentary evidence
of the Navy receiving or approving such requests.  Sallitt stopped submitting cost proposasto the
Navy for overtime on February 23, 1996 (when the CX for January 20, 1996 was submitted), and did
not resume submitting overtime cost proposals to the Navy until August 22, 1996. 1d. Becausethe
Navy did not authorize overtime after January 20, 1996 and is not liable for overtime codts after this
date, Sollitt cannot recover the costs of overtime worked after January 20, 1996.4

Sallitt does not indicate how much of its clam in Count V is related to overtime performed after
January 20, 1996, and how much might be attributed to authorized overtime from October 21, 1995
through January 20, 1996, for which the Navy paid $29,929. Sallitt did not present the court with the
overtime CXsfor October 21, 1995 through January 20, 1996, but it did present a detailed
Spreadsheet summary of the overtime expenditures for this period. SE 543. It gppears from this
document that Sollitt may have expended about $70,000 on overtime for this period and billed the

4/ Sollitt did not argue, in the dternative, that the overtime expenses incurred after January 20,
1996, if found not to have been authorized, would be chargeable to the Navy under atheory of
congiructive acceleration of contract performance. Sollitt would bear the burden of proving
congructive acceleration, Fraser Constr. Co. v. United Sates, 384 F.3d 1354, 1361 (Fed. Cir.
2004), and it has not met this burden. The Federa Circuit recently described the éements of
congtructive accel eration:

Although different formulations have been used in setting forth the
elements of congtructive acceerdtion, the requirements are generdly
described to include the following eements, each of which must be
proved by the contractor: (1) that the contractor encountered a delay
that is excusable under the contract; (2) that the contractor made a
timely and sufficient request for an extension of the contract schedule;
(3) that the government denied the contractor’ s request for an extension
or falled to act on it within a reasonable time; (4) that the government
indsted on completion of the contract within a period shorter than the
period to which the contractor would be entitled by taking into account
the period of excusable dday, after which the contractor notified the
government that it regarded the aleged order to accelerate asa
congtructive change in the contract; and (5) that the contractor was
required to expend extra resources to compensate for the lost time and
remain on schedule.
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Navy for asomewhat larger figure, including markups for overhead, profit and bond premium.® Id.;
SE 547 (damages summary of CXs showing that $78,499 was requested for overtime for this period);
JE 205 (Navy letter to Sallitt referring to overtime cost proposals for the period ending January 20,
1996, “the sum of [which] exceed $75,000"); JE 383A at 283 (Navy file document dated September
24, 1997 dating that Sollitt requested $78,111 for overtime expenses for this period). Even though the
amount of Sollitt’s claim for overtime costs for October 21, 1995 through January 20, 1996 was not
clearly stated by Sollitt at trid or in its post-trid brief, the court finds that Sollitt’s clams tota
approximately $75,000 for this period. See Sallitt Br. {1 185 (dtating that “premium time of
approximately $75,000 was billed February 23, 1996”).

Mr. Zieinski testified that Sollitt's CX proposas for overtime expenses were accurate
representations of payments to Sollitt’s subcontractors, Tr. a 647, and that Sollitt summary records of
the CX proposas for this period (SE 543 and SE 547) were documents summarizing the CXs
submitted to the Navy, Tr. at 640-41. The DCAA audit found that the total overtime expenses claimed
in SE 543 were actudly expended. JE 231. The court finds that Sallitt did expend approximately
$75,000 for overtime from October 21, 1995 through January 20, 1996. The Navy paid only $29,939
for overtime costs during this period. JE 87 (Modification POO055 of April 28, 1999, at 6).

There are severd possible explanations for the discrepancy between the Navy’ s payment and
Sallitt’s cost proposals for overtime for this period. Overtime premium rates for Sollitt’s subcontractors
were sometimes disputed by the Navy. Tr. a 639 (Mr. Zidlinski). There were aso occasions when
Sollitt's estimate of costsin its overtime request was much less than the actual cost proposa submitted
afterward. Compare GE 1009 at 4 (estimating overtime costs of $3000-$4000 dollars for 23
workers, only 18 of whom were approved by the Navy to work January 6, 1996) with SE 547
(showing that CX 154 for January 6, 1996 requested payment for overtime costs of $8350). There
aso were disputes over what portion of Sollitt’s expenses should be chargeable to the Navy.
Compare JE 383A a 284 (dating the Navy’s view that the agreement provided that the Navy would
only pay the *“premium” portion of overtime wages, i.e,, the “and ahaf” portion of “time and a hdf,”
and dso its understanding that Sollitt could not mark up its costs for profit and overhead) with SE 543
(marking up overtime expenditures for profit and overhead). The Navy aso refused to pay for Sollitt
expenses that were not substantiated by “ certified payrolls” JE 383 a 285. The Navy provided
detailed judtification for the payment it authorized, and the cogts it disalowed, for each of the thirteen
Saturdays worked from October 21, 1995 through January 20, 1996. 1d. at 285-88. Sollitt merely
provided a summary of payments to subcontractors and its own labor costs, SE 543; SE 547, which
were not proved to be payments for which the Navy must reimburse Sollitt.

The Navy's documentation backing up its payment of $29,939 for the overtime worked from

%/ The spreadshest marked SE 543 is dated July 21, 1999, and is asummary of documents
not before the court. It may or may not reflect exactly what was submitted to the Navy in January and
February 1996.
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October 21, 1995 to January 20, 1996 showed that reasonable ca culations and decisions supported
thisfigure. 1t dso appears that Sollitt may have expended more on overtime than the Navy authorized.
See Tr. a 687 (Mr. Zidinsi) (dating that “[i]f the [Navy] never caled me back [to gpprove overtime
for that Saturday], I’d work these guys anyway”). In any case, Sollitt did not meet its burden to prove
that the Navy was liable for any of the difference between $29,939 and $75,000, because Sollitt did
not prove that $75,000 was the reasonable cost for the overtime the Navy authorized. For these
reasons, Sollitt may not recover additiona monies for overtime expenditures.

V. Count VI: Balance of Cost of Added Fill for Bathroom Floors

Sallitt damsit is owed $809 for the addition of fill to certain bathroom floors in Building 122.
Sollitt Br. a 75. Defendant contends that Sollitt was adequately compensated for the additiond fill
work. Thereisno red dispute that the Navy was liable for payment for the addition of fill to the
bathroom floors. See Tr. a 697 (Mr. Zielinski) (describing soft pots in the subfloor that were
discovered when the existing floor was removed); Tr. a 1066 (Mr. Zidinski) (stating thet the
deteriorated subfloors were impossible to see during inspection because they were covered over); Tr.
at 2482 (Lt. Odorizzi) (stating that “the only objection that the government took to the contractor’s
[cost of adding fill] proposa at the time was his profit percentage’); JE 77 (Modification PO0045)
(authorizing an equitable adjustment because of the need for additiond fill after demalition of existing
bathroom floors, under the Changes clause). The court agrees with the contracting officer’s
contemporaneous determination that the Navy was liable for an equitable adjustment for the additiona
fill work in Building 122 bathrooms, under either the Changes clause or the Differing Site Conditions
clause.

Sollitt asserts that it was entitled to be paid its clamed codts for the additiond fill work,
$3859.18 paid to a subcontractor plus markups for overhead, bond premium and profit, totalling
$4363. The Navy paid only $3554. JE 77. Lt. Odorizzi reported that the Navy paid less than the
amount claimed by Sollitt because of a dispute over profit markup, Tr. at 2481, and defendant stated
that the Navy wanted to pay for Sollitt’s profit at 7% rather than 7.36%, Def.’s Mem. at 52.
Defendant, however, has since stipulated that Sollitt is entitled to a 7.36% profit markup on
subcontractor payments that are otherwise justified. SE 2007 a 1. The 7.36% profit markup was
therefore reasonable. No other evidence was presented of a government challenge to Sollitt’s costs for
the addition of fill to the bathroom floors. The court finds that Sollitt’ s payment to its subcontractor was
reasonable for the work performed, and that this cost, as marked up by the stipulated percentages for
overhead, bond premium and profit, is the correct measure for this added contract work. Because the
Navy paid $809 less than the correct amount, Sollitt is awarded $809 for Count V1.

VI.  Count VII: Balanceof Cost of Stabilization of Sand Under Building 2B

Thisclam by Sallitt isrelated to the work discussed in Count I, Section B-3. The Navy
unilaterally modified the contract to add $47,550 for the added work required by the differing site
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condition of black sand behind the south foundation wall of Building 2B. Defendant does not contest
Sallitt’ s entitlement to payment for thiswork added to the contact. Sollitt contends thet its cost to
perform the added work exceeds what the Navy paid. Sallitt originally clamed and sill clams that
$123,781 is the reasonable cost for the work, Sollitt Br. 1] 192-93, 196, and because the Navy paid
only $47,550 Sallitt now claims an unpaid balance of $76,231.

Two types of proof were offered at trid. Sallitt relied on its original cost proposd, which was
submitted after the actual construction and was dated September 18, 1996. SE 297; SE 2001. Mr.
Strong testified that these costs were “ reasonable and necessary” and that “such labor and materia
costs represent the reasonable and customary costs for such itemsin the industry.”*® Mr. Strong gave a
detalled explanation of how Sollitt credited to the Navy the cost of building the foundation wall as
originaly designed. Tr. at 469-74. The DCAA audit found that, in generd, the claimed cogts for this
and other unilateral modifications were actudly expended. JE 231 at 2, 16-17. The great mgority of
the items and cd culations underlying Sollitt’s cost proposa CX 39 appeared to the court to be
credible.

Defendant relied principaly on the testimony of Lt. Odorizzi, who disagreed with the quantities
of some of the labor and materias that Sallitt claimed in its cost proposal, both on the “credit” sde for
the origina work and the “add” side for the changed work. Tr. at 2528-30, 2534-35, 2539-56. His
testimony was based, at least in part, on calculations he performed in September 1997. Tr. at 2538, JE
383A at 002-030. Lt. Odorizzi pointed out in one example that his revison of a quantity benefitted
Sollitt, Tr. at 2543, and in another example his revision benefitted the Navy, Tr. at 2541-42. Both Mr.
Strong and Lt. Odorizzi testified that in one respect, the changed work was actudly easer than the
originaly planned congtruction. Tr. at 472-73, 3528-30.

Lt. Odorizzi’ s ca culaions produced the figure which was eventudly paid by the Navy —
$47,550. Tr. at 2952-55. Lt. Odorizzi characterized this figure dternatively as a negotiating objective,
“[t]he government objective, which is't quite the same as an estimate, | guess,” Tr. a 2956, or as
“both . . . areasonable cost for the work performed [and] [o]ur objective,” Tr. at 2957. It appearsto
the court that the * objective’ was designed to be a tarting point for negotiations. See Tr. at 2957 (L t.
Odorizz) (“[1]f there was aflaw in our logic, hopefully the contractor would bring that to our atention
during negotiations.”). Lt. Odorizzi dso suggested that his figures might have been more accurate if
Sollitt had provided, as requested, some as-built drawings to reflect the minor modifications Sollitt had
made to the design embodied in the sketch provided by the Navy. Tr. at 2539.

46/ Mr. Strong's testimony was by stipulation of the parties — the court has no reason to doubt
that Mr. Strong would have stated for the record that the cost proposa submitted by Sollitt was
accurate and reasonable, because he had so testified repeatedly on other issues during trid, and for this
issue he had provided a comprehensive and credible foundation when questioned regarding the
underlying documents supporting Sollitt’s cost proposa. Tr. at 469-74, 3316; SE 2001; SE 2026.
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Lt. Odorizzi’ s testimony showed that he did not have extensive professond experience
estimating congtruction jobs, Tr. a 2936-37, that his caculations were further removed in time from the
work than those performed by Sollitt, Tr. at 2937, and that the revisons he had made to the quantities
used in the cost proposal provided by Sollitt were not ways accurate, Tr. at 2987. When questioned
about his deduction of al hand excavation labor costs for the revised foundation wal congtruction, his
answer that the work could have been done with equipment instead was not credible. Tr. at 2962-71.
Sallitt’ s evidence of cost was generaly more convincing than the revisions made to Sallitt’ s figures by
Lt. Odorizzi, therefore Sallitt’ s estimate of an unpaid baance of $76,231 is deemed by the court to be
areasonable and vaid clam, with only limited adjustments deemed necessary.

There are two adjustments to be made to Sallitt’s proposed unpaid balance for the extra work
caused by the black sand. Firdt, as defendant pointed out at trid, Sollitt included alineitemin CX 39
for labor provided by its quaity control manager, whose services condtitute a fixed cost throughout the
project and thus cannot be alocated to a particular aspect of the congtruction. Tr. a 3061. This
testimony was uncontroverted. Therefore, the line item for $3000, as adjusted for profit, overhead and
bond premium markups, must be deducted from Sollitt’sclaim.  Second, the court reviewed Sallitt’s
“credit” and “add” cost cdculations and discovered a 0.65% markup to tota materias used, but this
markup was found only on the “add” cost caculation. This markup was not explained to the court,
dthough it closdy resembles Sollitt’ s bond premium markup of 0.62% on contemporaneous documents
such as CX 39, see SE 297, and the bond premium markup of 0.67% stipulated by the parties, see SE
2007 a 1. Because this markup was not found in both the “add” and credit” materids cost totals, this
unexplained markup of $258 dollars, as adjusted for profit, overhead and bond premium, must also be
deducted from Sollitt’s claim.

These two deductions, employing the markups used in CX 39,%” are cdculated as follows:

Quality control manager overcharge $3000
Overhead markup on $3000 ($3000 X 3%) $ 90
Profit markup on $3000 ($3000 X 7.36% ) $ 221
Subtotal $3311

Bond premium markup on $3311 ($3311 X 0.62%) $ 21
QUALITY CONTROL MANAGER OVERCHARGE

4| Although the bond premium markup is written as .062% in CX 39, atypographica error in
the court’ s opinion, the actua percentage used in the ca culations supporting the proposed sum of
$123,781 in CX 39 was 0.62%, see SE 297. Thus, 0.62% is the percentage used by the court. The
court aso notes that the parties have stipulated to certain markups to which Sallitt is entitled for
subcontractor claims, including 7.36% for profit and 0.67% for bond premium. SE 2007 at 1. Here,
the court will use the 0.62% bond premium markup to correct the overchargesin CX 39, not 0.67%,
because CX 39 used the 0.62% bond premium markup and because Sollitt continues to assert that the
figuresin CX 39 are “reasonable.” See Sallitt Br. 1 193.
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WITH MARKUPS $3332

Unexplained markup overcharge $ 258
Overhead markup on $258 ($258 X 3%) $ 8
Profit markup on $258 ($258 X 7.36%) $ 19
Subtotal $ 285
Bond premium markup on $285 ($285 X 0.62%) $ 2
UNEXPLAINED MARKUP OVERCHARGE
WITH MARKUPS $ 287

TOTAL overcharges with markupsin CX 39 $3619

Sollitt’ s unpaid balance clam in Count V11 is$76,231. When $3619 is subtracted from
$76, 231, the unpaid balance claim isreduced to $72,612. Sollitt is awarded $72,612 on Count V11 of
its complaint.

VII. Count VIIl: Balanceof Cost of Removal of Interior Face of Walls

The Navy directed Sallitt to remove theinterior clay tile surface of some of the exterior walsin
Building 2B and unilaterally modified the contract to pay Sollitt $19,010 for this change to contract
work. Sollitt Br. 197; JE 78 (Modification PO0046). Sallitt clamsthat it was underpaid for this
demalition work. The Navy argues that Sollitt's claimed costs of $36,695 are not jutified.

Sollitt’ s witnesses described the demolition work undertaken based on this contract
modification. Tr. at 318-20 (Mr. Strong), 718-19 (Mr. Zidlinski). The parties have stipulated that
Sallitt paid its subcontractor $32,335. SE 2007 at 2. Lt. Odorizzi testified that the number of hours of
labor required for this work were disputed and that no agreement was ultimately reached on thisissue.
Tr. at 2485-86. Lt. Odorizzi did not personaly conduct afield audit as to the appropriate amount of
labor required. 1d. The DCAA audit confirmed that, in generd, payments made to subcontractors
were actudly incurred. JE 231 at 2, 16-17. The court finds that Sollitt’s payment of $32,335 to its
subcontractor for this work was reasonable. When stipulated costs for overhead, profit and bond
premium are added, SE 2007 at 1. Sallitt is entitled to $36,575 for the reasonable value of this work.
Because Sallitt was paid only $19,010, Sollitt is awarded $17,565 for Count V111.%8

VIII  Count | X: Balanceof Cost of Curb Inlet

The Navy added work to the contract for a Building 2B parking area curb inlet to the storm

48/ Although the court calculated this amount using Sollitt’ s stipulated subcontractor payment
and the gtipulated markups, this amount is dightly lower than plaintiff’ s figure of $17,685, perhaps due
to acdculation error by plaintiff.
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drainage system. Sallitt Br. at 79; JE 64 (Modification PO0031). Thework included achangein
elevation of nearby pavement, ingdlation of the curb inlet, creation of a dope in surrounding pavement
toward the drain, and excavation for and ingtalation of an eight-inch PVC pipedrainline. JE 64.
Sallitt submitted a cost proposal for $6414 for this work on June 27, 1996. Sollitt Facts § 328.
Defendant does not deny its liability for this change to the contract, but does argue that Sallitt’s cost
proposa is excessive, because it “includes work that [Sollitt] was required to do under the terms of the
contract.” Def.’sBr. at 28. Defendant’ s dlegation that excessive costs were included in Sallitt’s cost
proposa was not substantiated by any testimony or documentary evidence.

The Navy paid Sollitt $3394 for the curb inlet work. JE 64; JE 87 (Modification POO0S5).
The Navy has gtipulated that Sollitt paid its subcontractor $4188 for work on the curb inlet, and that
judtified subcontractor payments are entitled to stipulated markups for overhead, bond premium and
profit. SE 2007 a 1-2. Sallitt aso expended labor and materids of its own on the curb inlet. Sollitt
Mem. 11329. Sallitt’s cost proposal of $6414 was reasonable, and reflects amounts actualy expended
on thiswork, as confirmed by the DCAA audit, JE 231 at 4, 16-17. Sollitt is awarded an equitable
adjustment of $3020 for the unpaid portion of its curb inlet work.

X Count X: Balance of Cost of Revisionsto Electrical Plans

Sollitt aleges that Amendment 19 changed dectrica work on the ship’strainer in Area C and
that its CX 174 appropriately requested $7691 for the added work. Sollitt Br. at 80. Testimony at
tria, Tr. at 719-20 (Mr. Zielinski), and the parties’ stipulation to a $6803 payment to a subcontractor
for thiswork, support Sollitt’sclam. Lt. Odorizzi tetified that Amendment 19 was not an extensve
change that would cause this great of an addition to bid-based contract work. Tr. at 2487-91. The
Navy paid $793 for work described in CX 174, as shown by a $971 payment in Modification
P00029, JE 62, and a $178 deduction in Modification PO0055, JE 87. The court, however, notes that
the government estimate of cost documented in the unilatera modifications concerning Amendment 19
appears to be a negotiating figure, not a perfectly accurate cost estimate. See JE 383A at 226
(facamile cover sheet regarding Amendment 19 with handwritten notes from Lt. Corsdllo, the
contracting officer, to division headquarters) (“Gov't Estfimate] = $1200. We [had] better reserve
$5000.”). For thisclaim, plaintiff’s estimate of the cost of work added to the contract is better
supported by the evidence before the court and is reasonable. Sollitt is awarded $6898, the unpaid
ba ance for thiswork included in Amendment 19.

X. Count XI: Balanceof Cost of Revisonsto Relief Air Plans

After the HVAC system had been ingtalled and most of the renovation of Building 122 Areas A
and B was complete, a design flaw was discovered in the ventilation sysem. SE 144. The Navy
added $47,439 to the contract pursuant to the Changes clause for work to correct the problem, which
included adding ductwork and dampers, and adjusting airflow in the building. JE 56 (Modification
P00026). Sollitt submitted a cost proposal for the work totaling $16,743. SE 163. After the work
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was completed, Sollitt submitted arevised cost proposal for $17,358. The Navy eventualy modified
its change order for the rdief air work, which reduced the payment amount for this work to the
$16,743 that Sollitt had originaly proposed. JE 80 (Modification PO0048). Sallitt now seeks $615,
the unpaid portion of its revised cost proposal.

The court finds that the Navy was liable for this change to the contract, because its ventilation
design was faulty and required substantid corrective work. Defendant does not contest the Navy's
ligbility for the changed contract work, but clams it paid a“fair and reasonable’ price for the added
work. Def.sBr. a 30. Mr. Zielinski explained that Sollitt’s charge for its subcontractor’ s work
remained the same in the revised cost proposa, but that Sollitt’ s expenses increased, such as when it
had to rent alift to access some of thework areas. Tr. a 567-68. Sollitt’s expenses for this work
were confirmed by the DCAA audit, SE 231 at 4, 16-17, and are reasonable. Sollitt is awarded $615
for the unpaid portion of itswork to fix the design flaw in the HVAC system in Building 122 Aress A
and B.

XI.  Count XII: Balance of Cost of Revisonsto Damper Plans

Asthe court found in Count | Section B-7, Sallitt should have inquired into the contradictory
contract terms affecting operable smoke dampersin the ventilation ductsin Building 2B before ingdling
inoperable smoke dampers. Therefore, any costs associated with removing inoperable smoke dampers
or restoring damage to drywall occasioned by this remova are not recoverable by Sollitt. The only
remaining costsin Sollitt’s claim regarding smoke dampers are for work done to complete the smoke
dampers ingdlation, as modified by the Navy. The Navy contends that any work done to ingtal
operable smoke dampers was part of the origina contract, and that modifications to the smoke
dampersresulted in a net decrease of contract cogts for Sallitt. In light of the evidence presented at
trid, the Navy’'s argument is persuasive.

Sollitt’sreading of the origina contract isthat Sollitt was indructed to ingadl thirty-eight
inoperable smoke dampers. Tr. at 1034 (Mr. Zidlinski). Thisreading of the contract is unreasonable.
Not only doesthis reading defy common sense, but it would negate the smoke damper specification
requiring the smoke dampers to close in the case of smoke, and to reopen when the smoke had
cleared. GE 1019 12.5.2. Reading the contract as awhole, the necessity of functioning smoke
dampers s gpparent and the contractor should have resolved the power and fire darm system
connection problems before proceeding with the smoke damper ingdlation. “An interpretation that
gives meaning to al parts of the contract is to be preferred over one that leaves a portion of the
contract usdless, inexplicable, void, or superfluous” NVT Techs., 370 F.3d at 1159 (citing Gould,
Inc. v. United States, 935 F.2d 1271, 1274 (Fed. Cir. 1991)). The court must conclude that the
contract as bid included operable smoke dampers at the locations indicated on the mechanica
drawings.

Mr. Zidinski testified that thirty-eight inoperable smoke dampers were ingtaled. Tr. at 1034.
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The modification of the smoke damper contract work deleted as many as twenty-four smoke dampers
and the connections they would have required to the power and fire darm system. Id.; Def.’sBr. at

31, see also JE 80 (Modification PO0048) (mandating the removd of eeven ingtdled inoperable smoke
dampers). The modification of the work aso mandated the connection of fourteen smoke dampersto
the power and fire darm system. JE 80. The court finds that the modified smoke dampers ingtdlation
isanet decrease in contract work from the contract work as bid. Therefore, Sollitt cannot recover
additionad compensation for the revisons to smoke dampersin Building 2B.

XIl. Count XIll: Balance of Costsfor Modified Stedl Plates

Sollitt seeks $293 for the unpaid portion of its cost proposa CX 211, dlegedly submitted on
September 11, 1996, which ostensibly detailed costs for fabricating and ingtaling “certain sted plates”
Sollitt Br. at 83-84. Sallitt presented no evidence to judtify thisclaim. CX 211 was not entered into
evidence as an exhibit, and dthough Sollitt referred to SE 302 for datarelated to CX 211 in its post-
trid brief, SE 302 isactudly CX 332 and deds with another subject matter entirely. None of Sallitt’s
witnesses testified as to the reasonableness of the costsin CX 211, or, for that matter, as to what the
changed work regarding “certain sted plates’ entalled. Lt. Odorizzi testified that the Navy paid a
“reasonable cost” for this changed work, Tr. at 2495, and his testimony is entirely uncontroverted.
Sollitt bears the burden of proving the reasonableness of costs for changed work for which it seeks an
equitable adjustment, and has not met that burden in thisingtance. Sallitt is awarded nothing for Count
XII1.

XII1. Count XIV: Rembursement for Unilateral Deductions

Sallitt seeks reimbursement for four unilateral deductions the Navy made to the contract price
for four work items that were deleted from the contract. These deductions totd $7625 and are best
addressed separately by their proposed change order (PCO) numbers, because there is no common
thread linking them, other than that they were dl included in Modification POO0S5 signed on April 28,
1999, JE 87. The Navy bears the burden of proving the value of the work deducted. Nager, 442
F.2d at 946. Asdiscussed below, Sollitt is entitled to $726 for the deduction imposed for PCO 79,
and $1312 for the deduction imposed for PCO 88, and is awarded atota of $2038 for Count XIV.

A. PCO 79: Not painting three mechanical roomsin Building 2B

The Navy decided that “[i]t d[id] not make any senseto paint [the] wals’ in three mechanica
roomsin Building 2B. JE 383B Tab PCO 79 (Lt. Odorizzi letter of October 1, 1997). Sallitt agreed
that a credit was due the Navy, but the parties disputed the square footage of the rooms and the
amount of painting costs saved by the deleted work. JE 383B Tab PCO 79 (Sallitt’s CX 235 of May
13, 1996) (proposing acredit of $1682); Tr. at 2709 (Lt. Odorizzi) (stating that his analysis of October
1997 suggested a credit of $2408). The Navy deducted $2408 from the contract price for thisissue.
JE 87.
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There was documentation in the record to support both figures. The court notes that Sallitt’s
credit estimate was contemporaneous with the decision to delete the work from the contract, and was
based on a subcontractor’ s estimate. JE 383B Tab PCO 79. The Navy’s estimate was created over a
year later, and was based on estimating formulas. 1d. The court finds Sallitt’s credit figure to be more
credible, and awards Sollitt $726 for the Navy’ sincorrect deduction for PCO 79. This award
represents the difference between $1682, the value of the deducted work, and the Navy’ s deduction of
$2408 in Modification POO0S5.

B. PCO 84: Not painting a plywood barricade at a loading dock

In the summer of 1995, Sollitt and the Navy signed Modification PO0003, which substituted a
plywood barricade for a section of chain-link fencing a the edge of an existing loading dock, to prevent
unauthorized access to the construction site. JE 36. The parties added $4952 to the contract price for
this work, which included painting the barricade “a suitable color to match the required congtruction
fencing” 1d. Sollitt never painted this barricade, and the Navy deducted exactly the amount that
Modification PO0003 had added to the contract price for the painting portion of the barricade work.
JE 383B Tab PCO 84 (showing the June 1995 cost breakdown for M odification POO003, including the
cogt of the painting portion of the barricade work); JE 87 (Modification PO0055) (deducting $2538 for
PCO 84, exactly the amount that was in the cost breakdown developed for M odification POO003 for
the painting portion of the barricade work). Because the Navy deducted the same amount that it had
previoudy added for changed work that Sollitt did not perform, the Navy’ s deduction was reasonable.
Sollitt is not entitled to any reimbursement for the Navy’ s unilateral deduction for PCO 84.

C. PCO 88: Not ingtalling three cypher locks

The cypher locks issue was extendvely discussed in Count | Section B-6 and is further
discussed in Count XV Section M. Although the court has found that there was no net increasein
Sallitt’ s costs caused by the clarification of the cypher lock ingtdlation and the deduction of the
ingallation of three cypher locks from the contract work, it isimpossible to discern from the evidence
before the court the amount of a credit due the Navy for thisissue. Thisis partly due to the confusing
mix of added and deleted work: Sollitt had to add duplex outletsin junction boxes for plugging in ten
cypher locks, but did not have to ingtall three cypher locks. JE 382 at 100188; SE 363; JE 383B Tab
PCO 88. No comparison of the relative costs involved in these changes has been provided to the
court. The Navy hasfailed to meet its burden of proof for its unilaterd deduction for PCO 88. All of
the $1312 deducted from the contract price in Modification PO0055 for cypher locks not ingtalled is
awarded to Sallitt.

D. PCO 95: Subgtituting 4-inch conduit for 6-inch conduit on transformers

Sollitt requested a variance on some of the conduit serving transformers for Buildings 122 and
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2B. JE 383B Tab PCO 95. The change in conduit size was approved by the Navy. Id. Thesmdler
conduit cost less and Sallitt’ s subcontractor submitted an estimate of cost savings. |d. The Navy
deducted the cost savings amount estimated by Sollitt’s subcontractor, plus markups for overhead,
profit and bond premium. Id. The deduction was substantiated and was reasonable. Sallitt is not
entitled to any reimbursement for the unilateral deduction for PCO 95.

XIV. Count XV: Balance Due on Proposed Change Requests
A. CX 18: Lead Paint Abatement (Building 2B)

As described in Count | Section B-1, Sollitt encountered a differing Ste condition when
hazardous amounts of lead were found throughout Building 2B. Sallitt is thus entitled to an equitable
adjustment for the reasonable costs of lead abatement. Sollitt paid its subcontractor $130,000, and its
attorneys $3460 to litigate that price rather than a higher suminitialy invoiced. SE 2007 at 1, 3; Sallitt
Br. 1100. The Navy has tipulated that the subcontractor was paid “the fair market vaue’ for lead
abatement. SE 2007 4. The Navy has dso stipulated to overhead, profit and bond premium codts.
Id. 1. Sollitt’s payment for lead abatement of $138,460, when increased by stipulated markups,
totals $156,616.*° Sallitt is awarded $156,616 for CX 18.

B. CX 47: ExtraWork to Complete Water Connection for Architect’s Trailer

In Modification PO0004 Sollitt agreed to a number of contract changes, including the addition
of a“ConRep fidd office’ or architect’ strailer, and for dl of these changes $96,158 was added to the
contract price. JE 37. When Sallitt’s subcontractor tried to connect the trailer to aworking water line
at the underground spot indicated by the Navy, ether the line was dry or the working weter line was
not in that location, according to differing versons of facts related to the court. Compare Tr. at 734-
35 (Mr. Zidinski) (“*[The Navy] told us which line to tap to get them the water, which we dug up. We
tapped it. It wasdry.”) with Tr. at 3012 (Lt. Odorizzi) (dating that the indicated location was
inaccurate and that the subcontractor, upon not finding any line there, “went five feet in the wrong
direction [and] tapped aline that was not live’). In any case, the facts indicate that Sollitt’'s
subcontractor proceeded to expend additiona hours of labor digging until it found and tapped a
working water line. Tr. a 735 (Mr. Zidinski) (“The plumber took it upon himsdf to look around, so to
Speak, with his backhoe equipment digging up in the vicinity . . .. [CX 47] wasjust the additiond cost
for that work. . . . It just took moretime.”); JE 383B Tab PCO 97 (Lt. Odorizzi memorandum dated
Oct. 4, 1997) (“The contractor continued to excavate and found a line severd feet away.”). Itis
undisputed that the Navy was liable for the cogts of misdirecting the plumber to the wrong underground
location. The Navy paid Sallitt $205 for the added expense that Sollitt incurred. JE 87 & 8

9" Although the court calculated this amount using Sollitt’ s stipul ated subcontractor and
attorney payments and the stipulated markups, this amount is lower than plaintiff’ s figure of $161,166,
perhaps due to a cdculation error by plaintiff.
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(Modification PO0055). Sallitt claims, however, that it was entitled to $3916 for the “extrawork
locating a substitute weter line.” Sollitt Br. a 87-88. Sollitt now claims $3711 as the balance due for
thiswork. Id. §233.

It is unnecessary for the court to resolve exactly what happened. It is, however, important to
determine the reasonable costs that the Navy’ s misdirection would have caused a prudent contractor to
expend. Even if the plumber’s decision to hunt for awater line was reasonable, Sollitt’s clamed codts,
founded on a gtipulated payment of $3364 to its plumbing subcontractor and stipul ated markups, SE
2007 at 1, 3, are not credible. The cost breakdown for this extra work to locate a working water line
includes charges that do not remotely relate to the testimony of witnesses et trid. In CX 47, the
plumber has detailed cogts for thirty-five feet of sewer pipe, and over five hours of labor to ingal that
sewer pipe, aswell asforty feet of water pipe and over an hour of [abor to ingtal that water pipe. JE
383B Tab PCO 97. None of these costs can be related to locating aworking water line or making a
second tap into awater line. These are more likely costs associated with the actual connection of the
trailer to water and sewer lines once the good water line was found. That work was aready paid for in
Modification POO004.

There are other questionable costsin CX 47, including over aday’ s worth of backhoe renta
fees, which included the costs of a machine operator. Id. If, as Mr. Zidinski suggested, the plumber
was trying to save the Navy money by forging ahead and finding aweter line without the Navy's
assstance, Tr. at 1087, his perseverance was rather expensive and counterproductive. Also included
in the plumber’ s bill are materid cogts for the “water tap hole’ and the “pressure connector,” totaing
over $900, JE 383B Tab PCO 97, which could only be vaid cogts if these items were limited to one
use only and could not be re-used for a second tap. These costs, and the cost breakdown for CX 47
as awhole, were not explained or adequately judtified by ether testimony or post-trid briefing. For
these reasons, Sollitt cannot be awarded its claimed costsin CX 47.

The court is unwilling to agree with defendant, however, that $205 is adequate compensation
for the Navy’s misdirection regarding the location of the water line. Lt. Odorizzi dleged that an
“[a]dditiona hour or s0” was the only delay that the plumber faced, if the Navy had been contacted and
asked to offer anew location to excavate. Tr. a 3014. The Navy’'s payment was indeed caculated to
cover one hour of idleness for the plumber and one tenth of aday of backhoe rental cogts, operator
included. JE 383B Tab PCO 97. Buit this gppearsto betoo littletime. According to Lt. Odorizz, the
proper procedure would have been to contact Sollitt’ s superintendent, who would contact Lt. Odorizzi,
who would contact the NTC water utility department, which would contact their fidd staff, who would
then make themselves available and correctly locate the working water line. Tr. a 3012-13. The court
finds that four hours would be a more accurate estimate for the costs associated with the incorrect
direction: one haf hour to expand the existing hole to make sure that the working water pipe was not
just acouple of feet in any direction; one hour to pass the word through channelsto the NTC water
utility field gaff; one and one-haf hours for the water utility saff to get to the Ste and resite the location
marker for the working water line; and, one hour to fill the old excavation hole and to redirect the
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connecting trench from the trailer to meet up with the new tap (which according to al accounts was
within five feet of the original excavation). Sollitt had the burden of proving any other associated costs
that would augment these four hours of plumber labor and backhoe renta cogts, and it has not done so.
Although any estimate is uncertain, the court deduces that the Navy should have paid gpproximately
four timeswhat it did for CX 47, or $820. Because the Navy paid only $205, Sollitt is awarded $615
for CX 47.

C. CX 91: Reinforce Building 122 Windowsiliswith Clip Anchors

Thereisno dispute that Sollitt anchored Building 122 windowslIs to the underlying masonry
walswith “Z-dips,” atype of metd strgps, when the window openings were filled with plastic
temporary enclosures during remodeling. Tr. a 740 (Mr. Zidinski). Thereisaso no dispute that
Sallitt’s expenses for ingaling the Z-clips totaled $5375, including markups for overhead, bond
premium and profit. Sallitt Br. 242; JE 231 at 17 (DCAA audit); SE 2007 at 3 (joint stipulation asto
Sollitt’s payments to subcontractors). These costs were for work that was not part of the contract
work as bid, because the windowsill condition was not discovered until the old windows and some of
the architectura supports had been removed. Tr. a 740 (Mr. Zidinski). Thereis adispute, however,
as to whether the windowsill problem was caused or aggravated by Sollitt’s use of temporary plastic
enclosures in the window openings, Tr. at 2500 (Lt. Odorizzi) (dleging that the plastic enclosures acted
“asasal” and banged on the windowsills until “the sills required some work™), and as to whether
Soallitt’ s solution of Z-clips was an authorized change to the contract work; id. a 3020 (stating that
Sollitt *“ proceed[ed] with that Z dlip ingtdlation prior to any direction from the government”).

Although putting plastic enclosuresin the window openings in Building 122 was not part of
Sollitt’ s origind plan to remodel the building, this measure was required to keep the remodeling of
Building 122 from being overly ddayed. Tr. at 3279 (Mr. Maziarka) (explaining that the plagtic
enclosures permitted interior work to proceed and that Building 122 Areas A and B finished “on time”).
It was the Navy that imposed the tight schedule, so it would be unfair to punish Sallitt for taking
reasonable measures to try to meet that schedule. Plastic enclosures are a customary solution to delays
inwindow procurement. Tr. at 3278 (Mr. Maziarka).

It isaso not clear that the plastic enclosures caused the windowsllIs to separate from the
underlying masonry. Mr. Zidinski gave credible testimony that the bond between the windowslls and
the underlying masonry had deteriorated over the years and that this weakness was fortuitoudy
discovered when the plastic enclosures shook some of the windowsilisloose. Tr. a 742 (“We just
happened to find out early that the slllswere rotten.”). The deterioration of the windowsliswas a
differing site condition for which the Navy was responsble. See Tr. at 3019 (Lt. Odorizzi) (noting that
the government was willing to pay for windowsll reinforcement but “would have preferred” to pay for a
different solution than Z-clips).

It is clear from the record that Z-clips were not the Navy’ s choice of a method for anchoring

75



thewindowsllls. See, e.g., Tr. a 740 (Mr. Zidinski) (*We had proposed a Z-clip, and [the Navy’s
architect] proposed aflat strap . . . 7). It isaso clear that unless anchoring occurred quickly,
subgtantiad damage to the existing second story windowsllls, and perhaps workers a NTC, would
occur. Tr. at 2521 (Lt. Odorizz) (dating that “the sillsare . . . big heavy blocks of essentialy masonry
that had been kicked loose”’). The problem was discovered by Sallitt and reported to the Navy on
October 23, 1995. GE 1064. The Navy provided an aternative to the Z-clip solution proposed by
Sollitt on October 30, 1995. Id. By thistime, however, Sollitt had dready ingdled Z-clips. Id.
Eventudly, the Navy reviewed the anchored windowsls and directed and paid Sollitt to provide further
reinforcement by drilling a hole through each windowsll and the underlying masonry and cementing in a
meta rod. Tr. at 2501, 3020 (Lt. Odorizzi).

Each of the windowsills weighed over a hundred pounds; they had come loose on the second
floor of Building 122 and were moving about in windy conditions. Tr. a 740 (Mr. Zidinski), 2522 (Lt.
Odorizzi). Sollitt proceeded with atimely response to this dangerous hazard. There was no evidence
that showed that Sallitt’s choice of Z-clips did not resolve the immediate problem. The court finds that
Sollitt was judtified in providing the Z-clips to ded with the differing Ste condition of deteriorated
windowsllls. Sallitt is awarded $5375 for anchoring Building 122 windowslis with Z-clips.

D. CX 94: Repair Catch Basin near Building 2B

It is undisputed that Sollitt’s plumbing subcontractor repaired a deteriorated catch basin near
Building 2B. Sollitt claims $1849 for thiswork that was not included in the contract. Sollitt Br. at 90-
91. The parties have stipulated that Sollitt paid its plumber $1589 for thiswork. The plumber’s costs
for thiswork are reasonable, as shown in the cost breakdown for CX 94. SE 99. The only contested
issue is whether the Navy was liable for this extrawork.

Sollitt did not alege that the Navy directed Sollitt to repair the catch basin. See Sallitt Br. at 90
(stating only that “the Navy representatives knew the work was being done’). Instead, Sollitt
represents that a“ Type | differing Ste condition” forced Sallitt to repair the catch basin. 1d. Defendant
argues persuadvely that Sollitt damaged the manhole-covered catch basin by repeatedly running over it
with heavy congtruction machinery. Def.’sBr. a 43; Tr. at 2507 (Lt. Odorizzi). Sollitt did not refute
this alegation of contractor-caused damage, and Sallitt’s only witness on this issue offered no
explanation for the deteriorated state of the catch basin. Tr. a 744 (Mr. Zielinski). The court finds the
Navy’s version of these eventsto be credible. Defendant’ s argument that a contract clause based on
FAR 52.236-9, codified at 48 C.F.R. § 52.236-9 (1994) (“Protection of Existing Vegetation,
Structures, Equipment, Utilities, and Improvements’), made Sallitt responsible for the costs of damage
to utilities at the congtruction Site, Def.’ s Br. at 43, is dso unrefuted. Because Sallitt has not proved the
Navy’s liahility for the deteriorated state of the catch basin, Sollitt cannot recover any moniesfor the
catch basin repair.

E. CX 103: Provide Access Panelsin Building 122 for Fan Coil Valves
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Sollitt clamsthat “[t]he Navy required Sallitt to install 150 access pandls [for the maintenance
of valves attached to fan cails, air conditioning units built into the wallg] in Building 122,” and that “the
access panels were not indicated or shown on the contract drawings and congtituted extra work.”
Sollitt Br. at 91. The Navy claimed that contract specification 15895 required access panels for these
valves, and refused to pay for thiswork. It isundisputed that the contract drawings did not show any
access pands for these valves, and that access pands were shown e sewhere on the drawings where
they were required. Tr. at 749-50 (Mr. Zidinski). The Navy’'s argument that it is not ligble for the
addition of these access pand's, based on contract specification 15895, is not credible.

The title of specification 15895 is* Ductwork and Ductwork Accessories.” JE 94 § 15895 at
1. There were no ductsfor the fan coils. Lt. Odorizzi attempted to convince the court that access
pand requirements for valves in ducts applied to the valves for the fan cails, by caling the space near a
fan coil a“plenum,” which, according to his definition, “is bascaly aduct thet transfers air, only it's not
ameta duct . . . just aspace within awal that allows air transfer.” Tr. at 2573-74. If the spaces near
the fan coils were indeed plenums, it is perhaps conceivable that some portions of specification 15895
would apply to them, but the court does not need to decide that issue. AsLt. Odorizzi testified upon
cross-examination, no air was transferred through these dead air spaces—the air transfer happened
directly through the fan coil grills, where outsde air was pulled through the machine into the classrooms
of thebuilding. See Tr. a 3022 (*Air is pulled through the grills of the fan coil unit, yes”). Becausethe
vaves for the fan coils were mounted in these dead air gpaces next to the fan coil units, not in plenums,
gpecification 15895 could not possibly apply to them.

Because the Navy added 150 access panels to the bid-based contract work, Sallitt is entitled
to payment for thiswork. The Navy has not challenged the reasonableness of the costsincluded in
Sollitt’s CX 103, and has stipulated to Sallitt’s payment of $5888 to one subcontractor for its portion
of thiswork, SE 2007 at 4. Mr. Zidinski testified that another subcontractor was paid $2798 for its
portion of thiswork. The court finds that these cogts, and the stipulated markups, SE 2007 a 1, are dl
reasonable costs for adding 150 access panels to the contract work. Sollitt is awarded $9825 for CX
103.%°

F. CX 115: CableTray Fireproofing in Building 2B

The Navy added contract work for the rerouting of cable trays® for wiring in Building 2B’s
ceilings, and as a result, wherever these cable trays penetrated a firewal, fireproofing of the penetration

%/ The court’sfigure is dightly lower than Sollitt’ s figure of $9857 in CX 103, SE 115,
because that cost proposa utilized a 1% bond premium markup, as opposed to the stipulated .67%
markup for bond premium, SE 2007 at 1.

%1/ Cabletrays are meta troughs which route above-the-ceiling wiring through a building. Tr.
a 754 (Mr. Zidinsi).
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was needed. JE 75 (Modification PO0043). The Navy added approximately $2309 to the contract
price for the fireproofing work for forty-eight penetrations. SE 105 (subcontractor Metrick Electric’'s
estimate for $2035 for fireproofing the cable trays); id. (showing that CX 115 markups for overhead,
profit and bond premium would raise Metrick’ s costs to about $2309); Tr. a 754 (Mr. Zilinski)
(steting that the Navy “paid the entire bill” for thiswork). This price was afigure negotiated by the
parties, dthough Sallitt did not sign the contract modification. Tr. a 754-55 (Mr. Zidinski) (noting that
the Navy rembursed Sollitt’sinitia cost proposd in its entirety).

Metrick Ieft the project, however, and a new subcontractor completed the fireproofing work.
Tr. a 2580-81 (Lt. Odorizzi). Based on an estimate submitted by the new subcontractor, on April 24,
1997 Sallitt submitted arevised cost proposd for the same fireproofing of forty-eight penetrations, and
claimed that thiswork would cost Sollitt $9600, not including markups. SE 384 (Revised CX 115).
Sollitt did credit the Navy $2035 for the amount Metrick had estimated and which the Navy had
aready paid. 1d. Defendant does not contest that the Navy was ligble for the fireproofing added codts,
but does chdlenge Sallitt’s new claim of $8806 for revised CX 115, on the groundsthet it is not “the
fair and reasonable vaue of thework.” Def.’sBr. at 47.

Metrick, on October 9, 1995, had estimated that each penetration would cost $23.85 for
fireproofing materias and would take fifteen minutes to sedl, and that al together it would teke twelve
hours of labor, a $25.29 per hour, to fireproof al forty-eight penetrations. SE 105. Fireproofing
generdly condgted of stuffing fire sedl bags, aso cdled fire stop pillows, at the firewdl penetrations
where the cable trays passed through. Tr. a 755-56 (Mr. Zidinski). Metrick dlotted one bag per
penetration, because $23.85 was the unit price for one fire sed bag in the price ligt attached to its
esimate. SE 105. Metrick’s estimate of $2035 meant that each penetration would cost the Navy
about $42.40 to fireproof, before markups, and this was the cost which Sallitt proposed and the Navy

paid.

JP. Larsen, the new subcontractor, was a fireproofing specidist, not an eectrical contractor
like Metrick. Tr. a 759-60 (Mr. Zidlinski). Mr. Larsen did not break down his cogts, but estimated
$200 for each penetration that he would sedl with fire bags. SE 384. Thereisno price list submitted
for the fire sed bags used, nor isthe number of fire sed bags per penetration specified in Mr. Larsen’s
edimate, although someone had handwritten “48 bags’ on Sallitt’ s estimate form accompanying revised
CX 115. Id. Thedate of Mr. Larsen’'s estimate is September 23, 1996. The most credible reading of
this evidence isthat in less than one year, the cost claimed for sealing one penetration with one fire sedl
bag had soared from $42.40 to $200.

The court would be willing to revise Sallitt’s costs upward because they were mistakenly
undervaued, even if the undervaluing was done by Sallitt itself prior to commencing the work, if Sollitt
had proved that its increased costs were reasonable. Sollitt has not shown that the costs claimed in
revised CX 115 were reasonable, and no presumption of reasonableness may be afforded its payment
to its subcontractor for thiswork. Sollitt’sinitia estimate of gpproximately $2309 for this work
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continues to be the best estimate of reasonable costs for thiswork, and Sallitt has dready been paid
this sum. Because Sallitt has not met its burden to prove the reasonableness of the costs claimed, an
equitable adjustment cannot be granted for thisissue.

G. CX 120: Dewatering during foundation stabilization of Building 2B

Thisclam by Sdllitt is related to the differing Site condition referred to as the black sand issue,
discussed in Count |, Section B-3, and to a different cost proposal, CX 39, discussed in Count VI,
which requested payment for the bulk of the foundation work related to the black sand issue. The
proposal discussed here, CX 120, was submitted on September 18, 1996, SE 308, the same day that
CX 39 was submitted, SE 297. Defendant does not contest Sollitt’ s entitlement to payment for work
added to the contract to deal with the black sand issue. Tr. at 1274.

Dewatering, usng pumps and hoses to keep the excavated trench next to the south foundation
wall of Building 2B dry, added labor and equipment costs to Sallitt’s foundation work. Tr. a 406-08
(Mr. Zidinski). Sallitt claims that the dewatering described in CX 120 was necessitated by a differing
sSte condition largely caused by Navy ddlaysin designing the revised foundation wall®? and by alesking
water main that drained into the trench next to the foundation. Defendant argues that Modification
PO0O055 included reasonable dewatering labor and equipment costs, concluding “that the Navy aready
provided compensation for thiswork and that compensation was fair and reasonable.” Def.’ s Br. at
48-49.

Sallitt and the Navy have viewed CX 120 differently. The Navy has viewed CX 39 and CX
120 as forming a unified proposal for added work due to the black sand issue, Tr. at 2582 (Lt.
Odorizz), and in Modification POO055 the Navy included two dewatering expenses as part of its
rationae for a unilatera modification to the contract, adding $17,400 as a response to both CX 39 and
CX 120. JE 383A at 022. In Sallitt’s view, Modifications PO0031 and PO0055 produced payments
that partidly paid for foundation work described in proposal CX 39, and these payments served only to
reduce the Navy’ s balance due on CX 39 and did not pay for work described in CX 120. See Count
VII. The court has adopted Sallitt’ s view and granted dmost al of Sallitt’s claimed costsin Count VI
because these represented an unpaid balance on CX 39 work, and the court credited the $17,400 in
Modification POO055 as one of the Navy’s partial payments on CX 39. Thus no additiona credit
remains to be extracted from the $17,400 in Modification PO0055— it has been fully used to meet the
Navy’s respongbility under CX 39.

%2/ The court found in Count | Section B-3 that the delaysin the foundation work on Building
2B were caused both by the Navy and by Sallitt, and that apportionment of any resulting delaysto
critical path activities was not possble on the record before the court. The court notes that
gpportioning delays to critica path activities and contract completion is amore complex issue than
determining the amount of dewatering required to keep an excavation trench dry when delays have kept
the trench open longer than normaly would be required.
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What remainsis an issue of quantum. Defendant argues that $417 for twenty man hours of
labor and $250 for equipment is reasonable compensation for the dewatering.> Sollitt argues that
$3440 for 165 man hours of labor, $250 for equipment and $18 for water testing are the basdline costs
for the dewatering. Sallitt’s claim under CX 120, with al fringe benefits and markups included, totals
$6734.

Tegtimony from Mr. Zidinski established that water drained into the trench beginning with the
initial excavation, continuing until the ground froze in winter, and then garting again inthe spring. Tr. at
906-08. Testing of the water was apparently done in November 1995, see SE 308 (testing bill dated
November 13, 1995), and that testing showed that the water came from awater pipe, Tr. a 907.
According to Mr. Zidinski, the Navy was derted to the lesking water main but chose not to fix it. Tr.
at 907. Labor included digging sump holes and moving and connecting hoses and pumps. Tr. at 908.

Lt. Odorizzi confirmed that there was water in the trench and that dewatering had to be done.
Tr. & 2582. He confirmed that the digpute over the labor estimate was primarily concerned with “what
reasonable effort to control the water” was required, but Lt. Odorizzi did not explain how his
caculation of man hourswas reasonable. Tr. a 2583. There was no further testimony on thisissue at
trid.

The documentary evidence is parse. Thereisabill for $18 for the water testing. The DCAA
audit found that, in generd, the claimed cogts in this and other outstanding cost proposas were actudly
expended. JE 231 at 2, 17. The DCAA audit dso did not chalenge any of Sallitt’s fringe benefit
figures or markups. 1d. at 14. The Navy “Pre Negotiation Postion Memorandum” on thisissue
judtified its smadler man hour figure by estimating that only one haf hour would be needed a the
beginning of each congtruction day, and another haf hour at the end of each construction day, to
monitor and pump out water. JE 383A at 022. Sallitt did not provide a specific rebuttal of this
estimate, relying instead on its 165 man hour estimate in its cost proposal. SE 308.

The court notes that the water came from a source under the Navy’s control. According to
Mr. Tipton's andysis of the work schedule on the foundation of Building 2B, it appears to the court that
the trench was open during three construction months, early November 1995 to early January 1996,
and early April to early May 1996. JE 235 Issue 204. According to the same analysis, it appearsthe
trench was aso open during the three initial delay months, from August 2, 1995 to November 6, 1995.
Id. During thefirst two delay months caused by the Navy, inspectors, testers and engineers needed
accessto the foundation. Sollitt-caused delays occurred largely in October 1995 when nothing
appears to have been happening in the trench. Assuming that no dewatering occurred during the winter
months of further delay, dewatering may have been necessary for as many as five months, depending on

%3/ These are basdline figures before any markups have been applied. The caculations for
figures related to thisissue eventualy used in Modification PO0055 gppear to have adopted dl of
Sollitt’s proposed markups except for fringe benefits. See JE 383A at 023-24.
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when the ground froze.

Under defendant’ s analys's, dewatering was only necessary during four weeks of congtruction
(one hour per day times twenty days of congtruction). JE 383A a 022. This dewatering estimate
appears to the court to be too low. The court agrees that Sollitt’s audited cost proposd is more
accurate and better represents the reasonable costs of dewatering. Sollitt is granted $6734 for CX
120.

H. CX 138: Dowe Pinning for Building 122 Coping

The limestone coping that capped the masonry walls at the parapet of Building 122 was
removed and replaced by Soallitt, as part of the contract work. Tr. at 911-12 (Mr. Zidlinski). The
contract drawing labeled “Exigting Pargpet Detall” ingtructed Sallitt to “remove exigting [limestone] cap,
clean and re-ingtdl dowel[s].” JE 279 at A806. Dowelsin this case are metd rods fastened in drilled
holes in the limestone cap and underlying masonry to secure the limestone cap and reinforce its stability.
Tr. a 3030 (Lt. Odorizzi). As Sollitt’s subcontractor discovered, however, there were no dowels
holding the coping in place. SE 124 (undated handwritten note from Horizon Builders Corporation,
Sallitt’'s masonry subcontractor, stating that “when the coping was removed it was discovered that no
dowels or holesin coping existed”). Although there is no evidence that Sollitt gave written notice of this
differing Ste condition to the Navy, there is evidence that the Navy eventuadly received actud notice of
the missng dowels. See Tr. at 3031 (Lt. Odorizzi) (dating that “they didn’t bring it to our attention until
after they had put the dowe pinning in place and asked us, through an RH: is this how you want it
done?’). Thered controversy here is whether Sollitt gave timely notice of the differing Site condition,
and if not, whether the Navy was preudiced by lack of timely natice of this differing Site condition.

Tegtimony and documents covering thisissue were sparse. Lt. Odorizzi’s version is that he was
presented with afait accompli, because Sollitt’ s subcontractor drilled holes for and installed new
dowels before Lt. Odorizzi and the architect/engineer representative could visit the parapet of Building
122. Tr. at 3032. Lt. Odorizzi d<0 testified thet if given timely notice, the Navy’ s solution might have
been to ingtal no dowels whatsoever. Tr. a 3035 (“So if the [old] coping didn’t require dowel[]ing to
begin with, no need to put dowe[]ing in this [new coping].”). Sallitt’s verson isthat “[t]he Quality
Control Manager for the project was made aware of the condition” and that “its subcontractor had to
replace certain dowels which were required to reset the roof coping of Building 122.” Sallitt Br. at 94.
Mr. Zidinski testified that Sollitt “did not have the ROICC office s direction [to ingtal dowels], and
[thet he] believe[d] the only way [the Navy] knew that this was happening was through the Q[uality
]Clontrol] manager.” Tr. at 1106. The qudlity control manager was not a Navy employee, and was
paid by Sallitt. Tr. & 913 (Mr. Zidinski).

The evidence before the court does not show that Sollitt gave the Navy notice of the missing

dowels before adding extrawork to the contract, as required by the Differing Site Conditions clause.
See 48 C.F.R. §52.236-2(a), () (1994) (“No request by the Contractor for an equitable adjustment
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to the contract under this clause shal be dlowed, unless the Contractor has given the written notice
required [before the conditions are disturbed] . . . .”). Neither party presented evidence of an RFI
submitted to the Navy for thisissue, so it isimpossble to tell when notice may have been given to the
Navy. Sallitt dso did not establish a date for when its masonry contractor ingtalled the dowels. The
court finds that the testimony of Lt. Odorizzi and Mr. Zidlinski shows that the Navy had naotice of the
missing dowels but thet this notice was untimely.

“In order to prevail in acase in which notice [of a differing Ste condition] has not been
provided on atimely basis by the contractor, the government has the burden of proving that the
untimeliness caused prejudicetoitscase” Big Chief Drilling Co. v. United Sates, 15 Cl. Ct. 295,
303 (1988) (citing H.H.O. Co. v. United Sates, 12 Cl. Ct. 147, 164 (1987) and Gulf & W. Indus.
v. United Sates, 6 Cl. Ct. 742, 755 (1984)). The Navy has shown that it was prejudiced by the lack
of timely notice, because Sallitt’s solution for the missng dowels may have been entirely unnecessary,
or alower cost solution might have been preferred. Tr. at 3031-32 (Lt. Odorizz) (explaining that the
exigting coping had survived severd years without doweling, and that “alot of times masonry joints are
tapered in such away asthey are held in place with the mortar and gravity basicaly”); see Schnip
Bldg. Co. v. United Sates, 645 F.2d 950, 959 (Ct. Cl. 1981) (approving and quoting a board of
contract appedls decision that regjected a contractor’s claim because “*[t]he lack of atimely notice was
prgudicid to the Government because it effectively prevented any verification of [the contractor’sclam
of adiffering sSite condition] and aso the employment of dternate remedid procedures™).

Because Sallitt has not proved that the Navy was liable for this extrawork that Sollitt
performed without direction from the Navy, Sollitt cannot recover the costs of dowe pinning the
parapet coping on Building 122. No monies are awarded Sollitt for CX 138.

l. CX 147: Replace Unsuitable Soil at Building 2B

Sollitt daims that it encountered a Type | differing Ste condition of unsuitable soil hidden
undernesth asphalt when excavating Building 2B’ s foundation. Sollitt paid $2150 to its subcontractor
to remove some alegedly unsuitable soil and replace it with rock. SE 2007; SE 364 (Revised CX
147). Mr. Zidinsi testified that the unsuitable soil a Building 2B required removd. Tr. at 919-21.
Sollitt did not prove, or attempt to prove, however, that this particular soil differed materialy from what
was indicated in the contract documents. “Success on a Type | Differing Site Conditions clam turns on
the contractor’ s ability to demongtrate that the conditions ‘indicated’ in the contract differ materialy
from those it encounters during performance” P.J. Maffei Bldg. Wrecking Corp. v. United Sates,
732 F.2d 913, 916 (Fed. Cir. 1984) (footnote omitted).

Even if Sallitt had proved the existence of a Type | differing Ste condition, Sallitt provided no
evidence that it gave the Navy notice of thisissue. Thereisno RFI in the record asking for the Navy's
direction on thisissue, and Mr. Zidinski could not remember if he gave the Navy notice of thisissue,
Tr. at 1109. Sollitt alleges CX 147, a cost proposal for added work replacing the unsuitable soil, was
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submitted on April 15, 1996, Sollitt Facts 425, but did not enter CX 147 into evidence. Instead,
Sollitt entered Revised CX 147 into evidence, which was submitted on April 11, 1997, well after
contract work was completed. SE 364. Thereisaso no evidencein the record that permits the court
to determine whether the costs claimed in Revised CX 147 were reasonable.

Sollitt did not establish sufficient facts to prove that there was a Type | differing Site condition,
thet it gave notice of thisissue to the Navy or that the Navy had actud notice of thisissue. Sallitt has
not proved that the Navy was ligble for any extrawork related to thisissue, or that its cogts for this
work were reasonable. No monies are awarded to Sollitt for CX 147.

J. CX 149: Reroute Exhaust Fan Ductwork per RFI 119

In this ingtance the Navy does not chdlengeits liability for work performed. The only dispute
regarding CX 149 iswhether Sallitt’s claimed costs exceeded reasonable costs for achangeto
contract work involving rerouted ductwork for an exhaust fan in Building 122. Tr. at 922 (Mr.
Zidingki); Tr. a 2597 (Lt. Odorizzi). The Navy paid $988 for thiswork, JE 87 at 7, whereas Sallitt's
proposed costs were $1538, JE 129. The Navy contends that Sallitt’s claimed costs of materials were
too high, because scrap duct materia's should have been reused, and that design costs should not have
been included in CX 149. Def.’sBr. at 53; Tr. a 2597 (Lt. Odorizzi).

Mr. Zidinski’ s testimony that scrap pieces of duct were not suitable for this work that involved
as much asthirty linear feet of new duct was credible. Tr. a 1109. Lt. Odorizz’s contention that any
design costs should have been covered by Sollitt’s overhead markup was not further explained to the
court. The design cost was alineitem on a subcontractor invoice which Sallitt was required to pay in
order to complete the changed work — this cost does not appear to be accounted for in Sollitt’'s
overhead charges. Because the subcontractor’ s proposed cost of $1355 for this changed work was
reasonable, and because Sollitt is entitled to stipulated markups for overhead, profit and bond premium,
SE 2007 at 1, Sollitt was entitled to payment of $1533* for this changed work. Sollitt is awarded
$545 for CX 149, the difference between $1533 and the Navy’s payment of $988.

K. CX 165: PC 56 Damper Revisonsin Building 122

The only dispute regarding CX 165 is whether Sollitt’s claimed costs are reasonable costs for a
change to contract work involving revisions to ventilation dampersin Building 122 and furring® out

%/ The court’sfigureis dightly lower than Sollitt’ s figure of $1538in CX 149, SE 129,
because that cost proposa utilized a 1% bond premium markup, as opposed to the stipulated .67%
markup for bond premium, SE 2007 at 1.

%5/ Furring is an activity that increases the Sze of an existing wall cavity, and includes cutting
(continued...)
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walls to accommodate ventilation equipment that did not fit the space designed for it. Tr. a 925-26
(Mr. Zidinski). Competing versions of the digoute state elther that Sollitt made the mistake of walling in
and doing finish work over ventilation components before find changes were made affecting them, Tr.
at 2614 (Lt. Odorizzi), or the Navy made the ventilation system changes after drywal and paint had
been applied to cover up the areas affected by the changes, Tr. at 1112-13 (Mr. Zidinski). The Navy
paid $1930 for thiswork, JE 87 at 3, based on its andysis of Sollitt’s cost proposal, and the Navy
largdy disdlowed cogts related to ripping out and repairing drywadl and finish painting, JE 383A a
110-176. The parties stipulated that Sollitt paid its subcontractors atotal of $10,049 for this work, SE
2007, and Sollitt asserts that $13,898 was a reasonable value for the changed work, Sollitt Br. at 98, a
figure which includes $2033 for Sallitt’'s own work, id. a 97, and stipulated markups for profit,
overhead and bond premium, SE 2007 at 1. Sallitt now claims a balance due of $11,968.

If there had been only one revison to the dampers and ventilation equipment for Building 122,
the Navy’ s rgjection of the cogts of tearing out drywall, digposing of drywal, repairing drywall and
repainting drywall would be more credible. But the documentary evidence submitted by the parties
refers to revisions that occurred both in December 1995 and January 1996. JE 383A at 175-76 (RFI
138 response dated Dec. 19, 1996 concerning furring out of walls); SE 346 (subcontractor estimates
dated Jan. 22 and 25, 1996 referring to a Guernsey memorandum dated Jan. 3, 1996 related to
damper revisons). In addition, Mr. Zidinski testified that the January 3, 1996 Guernsey memorandum
changed a prior RFl response concerning dampers in Building 122, which indicates that an earlier
revison to this system had aso occurred. Tr. a 928-29. Because of the multiple revisions made to the
ventilation system in Building 122, the court finds that Sollitt is entitled to the costs associated with
uncovering and covering up changed work.

Therefore, the court finds that the figure of $13,625,% the total of Sollitt’s stipulated payments
to subcontractors of $10,049, Sallitt’s claimed costs of $2033 for its own work, and stipul ated
markups, represents the reasonable vaue for the changed work in CX 165. Because the Navy only
paid $1930, Sollitt is awarded $11,695 for CX 165.

L. CX 208. Revise Folding Partition Head Ingtallation

The disoute here is whether a change to contract work involving aredesgned inddlation
around the top or head of afolding partition wal in Building 2B was caused by a conflict between
contract specifications and drawings or by contractor ingtalation error. Compare GE 1027 (RFI 186)
(stating that the partition head “may require additiond framing, labor, etc. . . . [because] [d]tructura

%5(...continued)
back drywall and studs. Tr. a 926.

%6/ The court' s figure for the vaue of CX 165 work is dightly lower than Sallitt’ s figure,
perhaps due to a cdculation error by plaintiff.

84



ged islower than finished calling heights’) with Tr. at 2631 (Lt. Odorizzi) (“ Because [the partition
head] wasn't ingtalled per the contract drawings, something had to be redesigned for it.”). The Navy’s
response to RF 186 was to offer asolution to the dimensiona problem, GE 1027, and Lt. Odorizzi
admitted that hisinitia andyss of this problem was that this redesign was a potential change to contract
work, Tr. a 3040. The court agrees with that initial assessment that this was a Navy-caused and
Navy-directed change to contract work for which the Navy isliable.

There was no evidence that could be read to show contractor error in the variance that
occurred between the ceiling height and the partition head height. Insteed, Lt. Odorizzi pointed to an
dleged variance between the width of one horizonta piece of sted asingdled versusits depiction in the
contract drawings. Tr. at 2630-31 (comparing GE 1027 and JE 279 Part B at A709 Detail 1).
Although this alleged variance may have been a contractor error, the problem crested by the contract
drawings and specifications was an unreated gap between the partition head and the celling, a cosmetic
issue which Sallitt brought to the Navy’ s atention in RFl 186.

After the Navy’ s architect/engineer representative looked at the problem area, he created a
sketch of a proposed solution which solved not only the gap problem, but which adso solved an
undetected design flaw, the lack of any sound barrier above the ceiling to prevent noise from traveling
over the partition when it was closed. GE 1027; Tr. at 933 (Mr. Zidlinski). Sallitt implemented this
solution and requested $819 for thiswork in Revised CX 208. SE 290. The parties have stipulated
that Sollitt paid its subcontractor $698 for thiswork. The court has reviewed the costs for labor and
materias and markups in Revised CX 208 and finds that these are reasonable. Sollitt is awarded $819
for the change to the partition head ingalation.

M. CX 230: Cypher Lock Revisonsin Building 2B

Asdiscussed in Count | Section B-6, the court found that wiring the cypher locks was part of
the contract work asbid. No costs may be awarded Sollitt for wiring the cypher locks. Although the
outlet added to each junction box caused asmdl increase in labor and materidsto Sallitt, JE 382 at
100188; SE 263, the deletion of labor and materids for the ingtallation of three cypher locks appearsto
have saved Sallitt more in ingalation costs, SE 263. Because Sallitt has not proved that the revisons
to the cypher lock ingtdlation caused a net increase in cogts to Sallitt, no money is due Sollitt for CX
230.

N. CX 243. Revised Flagpoles

Asdiscussed in the Count | Section A-3 of this opinion, CX 243 attempts to recover costs for
revisonsto flagpolesingaled in front of the Range Buildings. A prior CX 88 was paid by the Navy in
Modification P00044 to reimburse Sollitt $1899 of the $1907 requested for post-award changes to the
requirements for these two flagpoles. Here, the court must decide whether the costs for modifying two
flagpoles that did not meet the revised requirements provided by the Navy on October 5, 1995, when
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Sollitt ordered, received ddivery and ingtaled these flagpolesin March and April 1996, are codts that
are chargeable to the Navy as changes made to the contract. Sollitt claims $4220 for these codts,
Substantiated by a payment to its flagpole supplier for $3625. For the following reasons, the court finds
that these costs were incurred due to contractor or subcontractor error, for which the Navy is not
responsible.

It is clear that Sallitt had notice of revisonsto the flagpoles on October 5, 1995. Sollitt
acknowledged those revisions in acost proposa, CX 88, submitted to the Navy on January 19, 1996.
A negotiation in March 1996 produced a compromise figure, $1899 of the $1907 claimed in CX 88,
but a dispute related to time extensions for a variety of changes to the contract prevented Sollitt from
sgning a contract modification a that point. See SE 231 (May 15, 1996 letter from Mr. Strong stating
that “[a modification wasissued . . . including the monies requested from [the flagpole supplier for the
revised flagpoleg) . . . [but] this modification could not be signed by [Soallitt] asit included language
which precluded equitable time extensions’). Correspondence between the Navy and Sollitt confirms
that after these negotiations, Sollitt proceeded “in good faith” to try to procure flagpoles that met the
revised requirements. SE 213; SE 231. Theseletters also point to the red disputein thisissue—
whether Sollitt’ s flagpole supplier “ delivered the wrong poles,” SE 213 (letter from Lt. Odorizzi), or
whether the flagpole supplier delivered “poles for this project in accordance with contract
requirements,” SE 231 (letter from Mr. Strong).

Although Sallitt dlegesin its pog-trid brief that “[a]t the Navy' s direction, the type of flag poles
to be ingalled at the Range Buildings were changed on a number of occasions” this dlegation is not
supported by any citation to the record or by the evidence before the court. Rather, the one revision of
October 5, 1995, for which CX 88 was submitted and ultimately paid dmogt in its entirety, is the only
flagpole revison substantiated by contemporaneous documents. The Navy's May 2, 1996 letter smply
reiterated the same wind load requirements found in its October 5, 1995 RH 73 response, and
suggested that the wrong poles that had been installed should be replaced or modified to meet those
requirements. SE 213. The letter aso mentioned ora conversations regarding costs, and included a
request that Sollitt submit a cost proposa for “costs as agreed to earlier today.” 1d. That conversation
was not otherwise memoridized, however.

It may be that Sallitt had an incomplete understanding of the October 5, 1995 revisionsto the
flagpole desgn. See Tr. at 334 (Mr. Strong) (stating that the installed flagpoles were not “what they
[the Navy] wanted ultimately, and we didn’t redly define that until it arrived on the job”); Tr. at 935
(Mr. Zidinsi) (dtating that “[t]he Navy said we had misinterpreted what they wanted [for aflagpole
desgn]”). Sallitt’s witnesses tedtified that the Navy was changing the flagpole design, not just in wind
loading, but aso regarding the number of masts, however, this testimony was conflicting and not
convincing. Compare Tr. a 334 (Mr. Strong) (dtating that the original design was for a double-masted
pole and that the Navy changed that to a Sngle-masted pole) with Tr. at 935 (Mr. Zidinski) (Sating
that he thought the Navy “change was to turn it into a double-masted flagpol€’); see also Tr. at 2648
(Lt. Odorizzi) (stating that the revisions concerned “changes required to the flagpoles to accommodate
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the wind-load requirements’). There is no documentation in the record of a Navy-directed change to
the number of magts required for the flagpoles. Whét is certain isthat the flag supplier delivered, and
Sollitt ingtdled, flagpoles that met the origind design in the contract pecifications and not flagpoles that
met the revised requirements. See SE 201 (April 29, 1996 letter from flagpole supplier sating that “the
flagpoles provided are in accordance with the approved submittals received by [us]”); SE 231 (May
15, 1996 letter from Mr. Strong Stating that the flagpoles ingtalled were “in accordance with contract
requirements and approved submittals’); Tr. at 333-34 (Mr. Strong) (stating that “our contention [in the
May 15, 1996 letter] that the [revisions] created changes and added requirements for wind-loading that
we didn't, you know, originaly have and ultimately stating that our origina responsibility was to furnish
adouble-magted flagpole, which we did”); Tr. a 1303 (Mr. Zidlinski) (“It is my understanding we did
provide the flagpole that met the contract documents and we had to modify it.”); Tr. a 1304 (Mr.
Zidini) (stating thet the flagpole revisons were “like non-binding direction that | shouldn’'t have
followed and | should have stuck with my contract documents, which | did do”).

Sallitt had notice of flagpole revisons and did not prevent the delivery and inddlation of
flagpoles which did not meet the revised criteriafor these flagpoles. Its flag supplier eventudly charged
Sallitt for “additiond materids, labor, and freight” to retrieve, modify and redeliver the flagpoles. SE
201. Although no cost breakdown was provided for CX 243, the court must assume that the $4220
clamed hereisa least in part comprised of charges due to the ddivery and ingdlation of the wrong
flagpoles. There may be additiona costsin CX 243 required by unspecified changesto the flagpole
design, but these unspecified changes were not proved at trid. The only changes to the flagpoles that
were proved at trid were the October 5, 1995 revisions which were compensated in Modification
P0O0044 in the amount of $1899. Sollitt has not met its burden to prove that the costs claimed in CX
243 were for Navy changes to the contract requirements for flagpoles. No money can be awarded
Sollitt for thisissue,

0. CX 257: Complete Revised Chiller Power in Building 122

Sollitt damsthat it encountered a Type | differing Ste condition when, after it had ingtdled the
chiller to serve Building 122, it discovered that the 600 amp electrical service its eectricians had wired
pursuant to the contract drawings was not sufficient to power the chiller it had indaled. Sallitt Br. a
101; Tr. at 155-66 (Mr. Strong). The chiller was alarge piece of equipment, gpproximately 20 feet by
8 feet, and the required cooling tonnage for Building 122 was considerable, approximately 220 tons.
Tr. a 162, 422. It is undisputed that the 600 amp service shown on the contract drawings was not
adequate to power the chiller ingtdled by Sallitt.

Sallitt’ sargument is that because Sollitt submitted its chiller choice for gpprovd to the Navy
and received that approval, this gpprovad led Sallitt to believe that its chiller and the dectrica service
required by the contract documents and wired by Sollitt’s subcontractor were compatible. Sallitt Br. at
23-24, 55. Sollitt dso aleges that the congtruction documents were defective. Seeid. 165 (“The
Navy responded by providing asolution . . . to provide additional eectrical work to cure its defective
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congtruction documents.”). At trid, Sollitt did not prove ether that it encountered a Type | differing Ste
condition or that the contract documents were defective. But the Navy must neverthel ess shoulder
some of the costs of the revisions to the 600 amp service, for the equitable reasons discussed below.

Sollitt dleges that it encountered a Type | differing Site condition in the chiller power design.
“Type | differing Site conditions congst of * subsurface or latent physical conditions at the Ste which
differ materidly from thoseindicated in th[€] contract.”” Comtrol, Inc. v. United States, 294 F.3d
1357, 1362 (Fed. Cir. 2002) (quoting 48 C.F.R. § 52.236-2(8)(1) (1994)). Nothing in the electrical
drawingg/'specifications or in the chiller specifications refers to subsurface or latent physica conditions at
NTC. These contract documents reference equipment and wiring that would be installed once contract
performance had begun. These are not Site conditions.

Even if the court were to consider dectricd plans and chiller requirements to be Site conditions,
Sollitt’s Type | differing Site condition claim is defective. The dement that Sollitt dleges creates the
“differing Ste condition” or conflict isthe Navy’s approvd of the chiller that Sollitt chose, the chiller that
proved to be incompatible with the installed 600 amp service. Tr. at 159. The Navy's approva of
Sallitt’ s choice of chiller happened after Sallitt had bid, had been awarded the contract and had
commenced performance. Entitlement to equitable adjustments of a contract based on Type | differing
gte conditions may exist if differences are found when contract conditions, as described in the contract
documents, are compared with actud ste conditions. Comtrol, 294 F.3d at 1362 (citing H.B. Mac,
Inc. v. United States, 153 F.3d 1338, 1345 (Fed. Cir. 1998)). The Navy’s approval of Sollitt's
chiller choice could not be a contract condition, Smply because this gpproval occurred after the
contract conditions had been fixed by the parties. Sallitt did not encounter a Type | differing Ste
condition in the inadequate power supply to the chiller for Building 122.

Anather liability theory aluded to by Sallitt in passing is onein which Sallitt dleges thet the
contract specifications related to the chiller and its power supply were defective. Sollitt Br. §65. The
government implicitly warrants its design specifications for a government congtruction contract:

It iswell settled that where the government orders a structure to be
built, and in so doing prepares the project’ s specifications prescribing
the character, dimension, and location of the congtruction work, the
government implicitly warrants, nothing else appearing, thet if the
specifications are complied with, satisfactory performance will result.

J.D. Hedin, 347 F.2d at 241 (citations omitted). “[I]f this court finds the cause [of faulty construction]
to be a deficiency in a design specification the government would bear the risk, and consequently be
liable for reasonable cogtsincurred by the plaintiff.” Neal & Co. v. United States, 19 Cl. Ct. 463,
467-68 (1990), aff' d, 945 F.2d 385 (Fed. Cir. 1991). Defective design specifications may entitlea
contractor to an equitable adjustment of the contract for the reparative work required to build a
satisfactory end-product.
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But not dl contract specifications are design specifications — some are merdly performance
specifications.

Design specifications explicitly state how the contract isto be
performed and permit no deviations. Performance specifications, on
the other hand, specify the results to be obtained, and leave it to the
contractor to determine how to achieve those results.

Stuyvesant Dredging Co. v. United States, 834 F.2d 1576, 1582 (Fed. Cir. 1987) (citation
omitted). The government does not implicitly warrant performance specifications for complete
accuracy or adequacy. Id. “[T]ypicd ‘performance type specifications set forth an objective or
standard to be achieved, and the successful bidder is expected to exercise hisingenuity in achieving that
objective or standard of performance, sdecting the means and assuming a corresponding responsibility
for that sdlection.” J.L. Smmons Co. v. United States, 412 F.2d 1360, 1362 (Ct. Cl. 1969).

Here, the chiller specification was atypica performance specification, where the government
specified only the result, that of a particular cooling capacity, and Sollitt was left the discretion to ingtall
an gppropriate chiller. See Tr. a 391 (Mr. Strong) (admitting that “the specifications spell ou[t] certain
requirements for a chiller unit identifying characteristics they want [but do not] nail down what chiller
we're to provide them”). The dectrica service drawing was more specific and detailed and showed a
600 amp sarvice going to the chiller. Tr. a 159-60 (Mr. Strong). This electrica drawing could
appropriately be called a design specification. But Sallitt did not prove that the design specification for
the 600 amp service for the chiller was defective, because there was no conclusive testimony or
evidence dtating that the 600 amp service was inadequate for any appropriate chiller.

There was conflicting testimony and evidence as to various chiller modds and their power
needs, but no expert testimony helped guide the court’ s andlysis of thisissue. See SE 233 (Sallitt’s
subcontractor’ s letter concerning chiller models); JE 233 Tab 6 (Guernsey letter concerning chiller
power requirements); Tr. at 163 (Mr. Strong) (stating his opinion concerning commercialy-available
chillers but admitting that he was not an eectrical engineer). Although doubt was cast upon the
adequacy of the 600 amp service, the evidence as awhole does not establish that the chiller power
design specification was defective. Because it is Sallitt’s burden to prove that the design specifications
were defective, thistheory of liability aso falls.

The court is reluctant, however, to absolve the Navy from al respongbility for costs that Sollitt
incurred & least in part due to actions by the Navy. The testimony and evidence before the court show
that the chiller specifications and the dectrica and mechanica drawings were complex and subject to
multiple interpretations. There was unchalenged testimony from Mr. Strong that Sollitt was diligent in
discovering and addressing severd problems with the chiller design. Tr. at 420. Sallitt chosea
standard model from a standard maker of chillers to meet cooling tonnage requirements and submitted
thismodel for gpprovd. Tr. a 162. The Navy approved the chiller that Sollitt selected in June 1995.
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SE 233. Sallitt’s subcontractor proceeded with dectrica work in Building 122. The Navy never
notified Sallitt that its choice of chiller could not be powered by the 600 amp service that was called for
on the Navy’s dectricd drawings for Building 122.

Sollitt had aduty to ingdl afunctioning chiller that would serve Building 122. The Navy had a
duty to provide aworkable design, and to gpprove Sallitt’s submittas if Sollitt’s submittals would
permit that design to work. Both parties neglected these duties to some extent, and extra costs were
incurred to rip out the 600 amp service and ingtal an 800 amp service. Because this particular
controversy does not fit neatly into ligbility under a particular contract clause, the court turnsto
equitable solutions from controlling contract law. Asthe Court of Claims sated, in some cases one
finds “the genera propogtion that, when a misunderstanding results from carelessness by both partiesto
acontract, neither should benefit a the expense of the other.” Cover v. United States, 356 F.2d 159,
160 n.4 (Ct. Cl. 1966).

When this principle has been gpplied in the context of mutua mistakes concerning facts
underlying contract performance, one potential remedy is reformation of the contract to share the added
costs encountered by the contractor. This equitable remedy was used in National Presto Industries,
Inc. v. United Sates, 338 F.2d 99 (Ct. Cl. 1966). The Court of Claims commented that it felt
“impelled” to consder an equitable solution because “ an innocent mistake . . . gpparently led the
contractor, without fault, to alargeloss” 1d. a 107. In that case both parties joined in an erroneous
assumption, so the court “divide[d] the cost between the two parties, neither of whom c[ould] be
properly charged with thewhole” 1d. a 111. Although hereit is not so much mistake as inadvertence,
because both parties shared in causing the added codts, the only just solution is to have both parties
bear the burden of their cardlessness. Therefore, the court finds the Navy liable for half of the
reasonable costs of the chiller power revisons.

The parties stipulated that Sallitt paid its subcontractor Jupiter Electric $16,724 for thiswork.
SE 2007 a 5. Mr. Strong testified that changing the eectric service to the chiller for Building 122
involved substantia rewiring and new parts. Tr. at 161, 165-66. Sollitt’s payment to its subcontractor
was reasonable for thiswork. To this payment, Sollitt was entitled to apply stipulated markups for
profit, overhead and bond premium. When these markups are added, the reasonable costs for this
work total $18,917.5" The Navy islidble for haf of thisamount, or $9459. Sollitt is avarded $9459
for the chiller power revisons.

P. CX 258: Complete Elevator Inspection Revisons

Sollitt was to provide aworking, inspected eevator in Building 122 as part of the contract

5"Although the court calculated this amount using Sollitt’s figures, this amount is dightly higher
than Sallitt’'s claim for CX 257, perhaps due to a cdculation error by plaintiff.
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work. Tr. a 2651-52 (Lt. Odorizzi). The elevator failed ingpection for numerous problems cited by
the inspector. Tr. a 939-41 (Mr. Zidinski). Although Mr. Zidinski testified that the ingpection failure
was the result of congtruction performed by Sollitt asit correctly followed ingtructions in contract
documents, Tr. a 939, this alegation was not supported by credible proof. Sollitt proved only one
conflict between the elevator specifications and the contract drawings. The contract drawings showed
asump pump drain located in the elevator pit. See SE 2004 (Guernsey memorandum stating that the
drain location on the contract drawings conflicted with the elevator specifications, because this location
violated elevator safety codes referenced therein).® No other conflicts between the devator
specifications and other contract documents were supported by credible evidence.

Sollitt submitted a cost proposal, CX 258, on April 11, 1997, well after contract work had
been completed, for various work items to bring the eevator into compliance with eevator
gpecifications and to pass ingpection. SE 374. There was no work for the sump pump drain relocation
inCX 258. See Tr. at 1329 (Mr. Zielinski, reviewing cogtsincluded in CX 258) (“I would have
expectedto see. . . theplumber. . .. | don't see A & H Plumbing and | would have thought that
would have been his work to reroute that eevator sump pump discharge.”). Because the sump pump
relocation would have been the only concelvable change to the contract work related to the elevator
ingpection failure for which the Navy might have been held liable, and because CX 258 contains no
costs for that work, Sollitt cannot recover any of the claimed costsin CX 258.

%8/ In the case of a conflict between the elevator specifications and the contract drawings, the
gpecifications would normally have governed, presumably because a standard contract provision titled
“ Specifications and Drawings for Congtruction,” 48 C.F.R. § 52.236-21(a) (1994), would typicaly
have been part of this contract. This provison states that “[i]n case of difference between drawings and
specifications, the specifications shdl govern.” 1d. Thus, Sallitt would not have been “building in
accordance with the contract documents” Tr. a 939 (Mr. Zielinski), if it resolved this conflict by
following the contract drawings and ignoring the eevator safety code specification, if this sandard
contract clause was in force here. Thisis an open question, as neither party has specifically informed
the court that this contract provision was incorporated into the contract at issue.

It is undisputed, however, that the standard Department of Defense congtruction contract clause
titled “ Contract Drawings, Maps, and Specifications,” 48 C.F.R. § 252.236-7001(d) (1994), was part
of this contract, Def.’s Mem. at 5, and this clause places the burden on the contractor to correctly
ingal “manifestly necessary” work items, despite omissions or mistakes in contract drawings. This
provision gates that “[o]missons from the drawings or specifications or the misdescription of details of
work which are manifestly necessary to carry out the intent of the drawings and specifications, or which
are cusomarily performed, shal not relieve the contractor from performing such omitted or
misdescribed details of the work, but shall be performed as if fully and correctly set forth and described
in the drawings and specifications.” 48 C.F.R. § 252.236-7001(d). Ingalling an elevator that met
code was manifestly necessary and was Sollitt’ s respongibility.
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Q. CX 260: Additional Work with Government Furnished Equipment on Ship’s
Trainer

Sallitt clams that its subcontractor, David Architecturd Metds, Inc., spent “additiona
unanticipated” hours ingtaling equipment on the ship’ s trainer, and that these added hours were the
result of changes ordered by the Navy in Amendments 14, 18 and 19. The Navy rgected Sollitt’s CX
260, requesting payment of $10,325 for thiswork, SE 361, as not sufficiently substantiated because the
information provided to support the cost proposa was incomplete and inadequate. Def.’s Br. at 70.
Sallitt currently claims $11,648 for this “added” work. Sollitt Br. 317. Asdefendant points out,
however, Sallitt did not substantiate this claim &t tridl.

Sallitt relies primarily on the parties’ joint stipulation that $10,007 was paid to David
Architecturd with reference to CX 260. Sallitt Br. 1 315 (citing SE 2007 at 5). But the Navy, in
ggning the joint dipulation, did not admit “ Sallitt’s dam of entitlement and claim that the payments
represented the fair market value of the reasonable and necessary labor and materids required to
perform the work covered by the respective change proposas (CXs), or that the work wasin addition
to the contract price.” SE 2007 at 2. Sollitt presented no documentary evidence which would give
detail or a breakdown of the $10,007 paid to David Architectural.®® Mr. Zidinski, in the absence of
written materias to refresh his memory, only was able to pecificaly testify to one ingtance of work that
was represented in CX 260, the work “to rel ocate those vertica posts [for a safety rail on the ship's
trainer].” Tr. at 944. When asked for a documentary reference to that change, he added that “I think
you'd find it in Amendment 18 or 19 that included moving that safety rail from our obligetion to the
government.” 1d. Amendment 18 did change the obligation to provide the safety line from Sallitt to the
Navy. JE 167. No other equipment ingtallation tasks that might have been included in CX 260 were
described by Sollitt witnesses.

The court notes that another Sallitt cost proposal, CX 213, was submitted August 9, 1996,
was titled “Relocate Ship Rail Posts’ and was fully paid, according to Sallitt’s exhibit entitled “ Re-Cap
of CX Proposals.” SE 2002. This documentary evidence significantly weakens the credibility of Mr.
Zidinski’ stesimony on thisissue. Asto what work might have been represented in Sollitt's CX 260
that was submitted on April 11, 1997, dmost ayear after the beneficid occupancy date for the ship’'s

%9/ Sollitt’s counsel noted the lack of detailed cost breakdowns with its CX 260 exhibit, see Tr.
at 1336 (observing that the one-page exhibit, SE 361, made reference to included cost breakdowns but
that these pages were missing), and Sollitt offered to attach the missing pagesto SE 361, Tr. at 1384
(stating that two additiona pages had been found and that both apparently had been produced by
David Architectural), but these additiona pages are not in the record before the court. If this exhibit
had been complete at tria, Sollitt’ s fact witnesses might have been able to testify as to what work was
represented in CX 260, and this might have aided the court’ s analysis of the Navy’s potentid liability
for work added to the bid-based contract work.
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trainer, no facts were established at trid. The two referencesin Sollitt’s Post-Trid Brief to thiswork
are vague and cursory: “Additiond Work with Government Furnished Equipment on Ship’s Traine”
and “ additiona unanticipated manhours ingalling government-furnished equipment.” Sollitt Br. a 103.
Lt. Odorizzi tedtified that he did not “know which specific work they’ re talking about” in CX 260. Tr.
at 2655. The court does not know either.

Sallitt has not met its burden to show the Navy’ s lighility for changes to the contract as claimed
in CX 260. No costs can be awarded Sallitt on thisissue.

R. CX 278 Add Power Circuitsfor Air Compressor

On February 27, 1996 Sollitt submitted RFI 187 asking how to connect the “control air
compressor” for Building 122 to power, because no eectric service was shown on the contract
drawings for this piece of machinery. SE 261 (attachment to CX 278). The Navy responded on
February 29, 1996 with the requested information, but Lt. Odorizzi indicated on the form that no funds
would be added for thiswork because eectric power for the air compressor was included in the bid-
based contract work. 1d. Although a specific contract specification for the air compressor in question
isnot in evidence, it is clear that Sollitt was to provide a connection to eectric power for any equipment
it ingtaled that could only be powered by dectric motors. See JE 94 § 16011 §1.11.1 (*Provide
electrical components of mechanica equipment, such asmotors. . . . The interconnecting power wiring
and conduit . . . shal be provided as an integrd part of the equipment.”); Tr. at 1339 (Mr. Zidinski)
(admitting that he had “adways known that [he] had the obligation to provide the air compressor, [he]
just didn’t know where to get the dectricad power”). When a specification requires an obvious power
connection that has been omitted on contract drawings, the contract drawing should be read to include
that omitted item. See 48 C.F.R. § 52.236-21(a) (1994) (mandatory clause for federa fixed-price
congruction contracts) (“ Anything mentioned in the specifications and not shown on the drawings. . .
shdl be of like effect asif shown or mentioned in both.”). Sallitt could not reasonably expect to provide
an air compressor without power to runit. The Navy was not liable for adding this connection to
power, because it was part of the contract work asbid. Sallitt is awarded no moniesfor CX 278.

S. CX 306: Building 2B Fire Alarm Revisons

Sallitt presented credible evidence that sgnificant post-award changes were made to the fire
darm systemin Building 2B. Tr. at 958-59 (Mr. Zidinski); SE 2006 (Sollitt |etter of August 2, 1996
informing the Navy that these revisions would be addressed in alater cost proposd). Although some
documents are missing concerning the changes, the weight of the evidence indicates that a more
expensve sysem resulted. See SE 373 (Sallitt’ s eectrica subcontractor |etter of January 10, 1997
indicating that the changed system cogt Sallitt $7677 more); SE 2007 (gtipulation that Sollitt paid
Jupiter Electric $7677). There was evidence of correspondence from the Navy’ s architect/engineer
representative that directed Sollitt to change the fire darm system in Building 2B. SE 2006 (Jupiter
Electric |etter referencing June 23, 1996 Guernsey memorandum changing fire darm system).
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Defendant attempted to prove that the fire darm system “changes’ were dready included in the
specifications for Building 2B, but the evidence on thisissue showed that those specifications did not
encompass the more expengve type of syslem to which Jupiter Electric referred in its subsequent bill to
Sollitt. See Tr. a 960 (Mr. Zidinski) (describing the changes as “[g]enerdly, Building 2B now
becomes a hard wired fire darm system”); Tr. a 3049 (Lt. Odorizzi) (agreeing that afire darm system
described as a“hard wired” system is more expensive); SE 2006 (Jupiter Electric July 2, 1996 |etter
predicting additiond costs and referencing the “result of a change to the fire darm equipment from an
addressable system to a hard wired system on June 23, 1996”); JE 94 Part B § 16722 12.1.1
(specification showing thet the origind system design was an “addressable’” system).

Because the Navy changed the fire darm system in Building 2B to a more expengve system,
the Navy isliable for the reasonable value of the added work. Jupiter Electric's hill for $7677 appears
to be reasonable. Sallitt so claimed costs for its own work on this issue, which was time spent by Mr.
Zidinski in fadilitating the design change implementation. Tr. & 960 (Mr. Zidinski); SE 373 (itemizing
meseting times with the Guernsey representative and “field coordination w/sub™). Mr. Zidinski’stime for
duties of this nature is dso charged in Sallitt’ sfield overhead costs for any of Sallitt’s own work that
may have been performed during the same time and that was rembursed, JE 231 at 9-10 (DCAA
audit), and because the dates of his facilitation are not reported with any certainty, the court finds
Sallitt’s own work cogts for this issue to be uncertain and speculative and will not dlow them. Sallitt’s
reasonable cogts for thiswork are thus $7677, plus stipulated markups. The reasonable value of the
fire darm system revisions for Building 2B is $8684, and Sallitt is awarded this amount for CX 306.

T. CX 315: Drywall Repair for Relief Air Revisons

Sollitt clams that there were additiona drywall repair costs associated with the Building 122
relief air revisons described in Count X1, for which the Navy was found liable. Sollitt’sinitid cost
proposa for that work expresdy “excluded patching,” SE 163 (CX 202), which isthe clam herein CX
315, SE 291. The proof that Sollitt submitted with its cost proposal CX 315, id., includesa
subcontractor bill for work described as “ cut-out/remove gypsum board/frame openings,” which are
the related costs of patching walls after the relief air revisions were accomplished. Because the Navy
was ligble for the relief air revisions, and because Sollitt’ s sipulated payment to its subcontractor of
$736, SE 2007 at 5, was reasonable for work required by the relief air revisions, Sollitt is entitled to
payment for thiswork. After stipulated markups, SE 2007 at 1, are gpplied to $736, the reasonable
value of thiswork is $833. Sallitt is awarded $833 for CX 315.

u. CX 319: Cost for Navy Utilizing Sollitt’s Dumpsters
Sollitt clams that the Navy utilized some of Sollitt’s dumpsters and also Ieft rubbish to be
removed by Sallitt, so that Sallitt incurred labor and dumpster cogts for which it is entitled to

reimbursement. For proof, Sollitt offered acomplaint letter dated August 15, 1996, dleging these facts
in one sentence. SE 296 (CX 319). Sallitt aso offered an estimate of costsincurred, prepared severd
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months later by Mr. Zielinski on April 10, 1997, which stated that seventy-two hours of [abor and two
dumpster rental amounts were chargesble to the Navy for thisissue, dthough no specificity was
included as to when this labor occurred or how much waste volume was represented by the dumpster
charges. SE 371 (attachment to CX 319 of April 11, 1997). Sallitt has proved neither ligbility nor
reasonableness of costs for thisissue.

Sollitt referred to thisissue as a differing Site condition, Sollitt Br. ] 339, but has made no
atempt at proving a Type | or Type I differing Ste condition clam. It is possible that Sallitt is pursuing
an adjustment based on purely equitable grounds not tied to any contract provison. Sallitt did provide
credible testimony that some of the Navy’ s follow-on contractors left boxes in Sallitt’s dumpstersin the
summer of 1996. Tr. a 965-66 (Mr. Zielinski). The Navy, however, argued that Sollitt had used
some of the Navy’s dumpsters without authorization during the course of condtruction. Def.’s Br. a
77. The court cannot determine from the record which party was more at fault in usng the other’s
dumpsters. Sallitt bears the burden of proving liability for its equitable adjustment and has not done so.

The estimate of dumpster charges and rubbish remova costs prepared by Mr. Zidlinski after the
fact lacks specificity and credibility. Lt. Odorizzi testified that he received one complaint cal about
packing boxes in Sallitt’s dumpsters, but that he was unable to verify the facts of the complaint because
he was told that the dumpster had been emptied before Mr. Zidlinski made the call. Tr. at 2677, 2683.
It appears that the Navy did not have timely notice of the problem which would have alowed the Navy,
and the court, to determine the extent of the dumpster misuse. Because the record does not establish
the Navy’sliahility for or the reasonable costs for the work aleged in CX 319, Sallitt cannot recover
any monies for CX 319.

V. CX 349: Relocate Transformers Despite RFI 206 Response

Sollitt claims that it was directed by the Navy’ s architect/engineer representetive to relocate
two transformers which had aready been ingaled, and now claimsthat it is entitled to reimbursement
for thiswork. Thisclam isnot supported by the preponderance of the evidence presented by the
parties. The Navy’sresponse to Sallitt’s RF 106, which notified the Navy that Sollitt had ingtalled two
transformersin alocation that “will not meet code requirements” GE 1030 (RFI 106), was that Sollitt
was to leave the transformersin place, id. Sallitt relocated the transformers, againg Lt. Odorizz’s
direction not to do so. See Tr. at 1369 (Mr. Zidinsi) (dating that “ gpparently | must have misread [Lt.
Odorizzi’ 5] direction because | thought he wanted it moved”).

The response to RFI 106 is not unclear, and specificaly rules out relocation work. GE 1030.
On March 19, 1997, Mr. Zidinski wrote aletter to its subcontractor that reviewed an invoice for the
relocation work claimed in CX 349 and stated:

We [Sallitt] have reviewed your invoice . . . and have found no
substg[ ntig]tion for a Change Order. Referenced in your proposd is
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RFI #106. RFI #106 directs Jupiter Electric not to relocate the
transformers. . . .

SE 349. The Navy isnot liable for the relocation work, because the Navy reviewed Sollitt’s request
for direction and responded within three days, GE 1030, and gave direction to Sallitt to leave the
transformers where they were. Sallitt is awarded no monies for CX 349.

W. CX 352: Complete Miscellaneous Electrical Work in Building 122 Area C
Room 154

Sollitt asserts that Lt. Odorizzi directed Sollitt to add dectrica work in Room 154 of Building
122 AreaC. Sallitt Br. §346. At trid, Lt. Odorizzi had no memory of a conversation heisaleged to
have had with Mr. Zidinski on thistopic, Tr. at 2697 (“I can't recall providing direction. | can’'t say
that | didn't . ..”), but Mr. Zidlinski gave a credible description of the conversation where the dectrica
work in Room 154 was discussed, Tr. at 981-82 (“I believe Lieutenant Odorizzi said that you couldn’t
have aroom without these kinds of things and it was manifestly necessary and he directed me to add
these devices.”). Sallitt clamsthat its subcontractor added “ additional switches, receptacles, lights and
wir[ing for] an eectrica heater in Room 154,” pursuant to thisdirection. Sollitt Br. §346. Of the
miscellaneous dectrica work described in CX 352, however, only certain items were proved to be
work added by the Navy to the bid-based contract work.

Jupiter Electric, Sollitt’ s dectrical subcontractor, wired the eectric heater in Room 154. SE
342 (CX 352). The dectric heater was on the mechanica drawings for this room, but wiring for this
heater had been omitted on the eectrica drawings. Tr. a 1375 (Mr. Zidinski). Providing eectricity
for an eectric heater is manifestly necessary. It is undisputed that the standard Department of Defense
construction contract clause titled “ Contract Drawings, Maps, and Specifications,” 48 CF.R. §
252.236-7001(d) (1994), was part of this contract, and this clause places the burden on the contractor
to correctly ingal “ manifestly necessary” work items, despite omissons or mistakes in contract
drawings. This provison states that “[o]missons from the drawings or specifications or the
misdescription of details of work which are manifestly necessary to carry out the intent of the drawings
and specifications, or which are customarily performed, shdl not relieve the contractor from performing
such omitted or misdescribed details of the work, but shdl be performed asif fully and correctly set
forth and described in the drawings and specifications.” 48 C.F.R. § 252.236-7001(d). Wiring the
heater was not changed or added work, because it was work required by the contract as bid.

Jupiter Electric aso provided and wired two “receptacles,” which appear to have been duplex
electrical outlets which receive dectricd cord plugs. SE 342; Def.’sMem. at 120. It is undisputed that
the receptacles were on the eectrica drawings and were required by the contract. Def.’s Mem. at
120; Tr. at 1375 (Mr. Zielinski) (reviewing the Navy’ s reasons for rgecting the clam for these items
shown on the contract eectrica drawings and commenting “how [the receptacles] got in [CX 352], I'm
not so sure about that part”). The receptacles were not a change to the contract, either.
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But the lights in Room 154 and the switch to operate the lights were added by Lt. Odorizzi’s
direction. Tr. a 1375 (Mr. Zidinski) (dating that Lt. Odorizzi gave direction on the heater wiring and
then “he threw in that we had to have the light and the switch hook up, too”). The lights and switch
were not on any of the contract drawings, Def.’s Mem. at 121, and the evidence does not show that
these were manifestly necessary, Tr. at 1374 (Mr. Zidinski) (stating that Room 154 was asmal corner
room); Def.’s Mem. at 120 (dating that Room 154 contained mechanicd and plumbing lines which
required heet, but not stating that Room 154 necessarily required permanent light fixtures). Because the
Navy added the lights and switch, the Navy isliable for the cost of this added work.

The underlying documents for CX 352 are not sufficiently detailed to alow the court to
determine exactly which of the materid and labor cogts cited therein are related to lights and switches,
and which are rdated to costs for which the Navy isnot liable. See SE 342. But the Jupiter Electric
documents underlying CX 352 do indicate that Sx work items required two dectricians for three
workdays, of these six work items, three are related to lights and the switch to operate them. 1d. Also,
the materia cogsfor the lights appear to be among the more expensive items in the subcontractor’ s bill.
Id. For these reasons, the court is satisfied that gpproximately half of the costs clamed in CX 352 are
reasonable cods for the material costs and ingtalation costs of the lights and switches for Room 154,
for which the Navy isliable. Sollitt claimed $2197 for CX 352, afigure which was supported by its
dipulated payment to Jupiter Electric of $1943, SE 2007 a 6, and its stipulated markups for profit,
overhead and bond premium, SE 2007 at 1. Sollitt is awarded $1099, or about haf of what Sallitt
claimed, for CX 352.

X. CX 355: Repair Frozen Cail in Building 2B Air Handler

The evidence submitted in support of this claim was confusing and not persuasive. Firg, Sollitt
refers severd timesto CX 355 as pertaining to work done on Building 122, not Building 2B. See SE
2007 at 6 (showing stipulated CX 355 payment to Landis & Gyr to “Repair Frozen Cail in Building
122 Air Handler); Sollitt Br. at 109 (title of CX 355 claim refers to Building 122, not Building 2B).

Yet, dl of the testimony and subcontractor documentation on thisissue concerns Building 2B. Tr. &
986, 1379 (Mr. Zidinski); SE 356 (CX 355). Second, although Mr. Zidinski described CX 355 as
being related to frozen coil incidents on December 26, 1996 and January 13, 1997, Tr. a 986, the
CSM Mechanical hill for work done on those dates to “repair heating coil,” SE 356, is not the work for
which Sallitt is currently requesting payment. Sollitt Facts at 84. Ingtead, Sollitt’s claimed cogts for CX
355 of $1724 are modtly attributed to Sollitt’s own work for “service calls and repair coordination,” SE
356 (showing subtota of $969 for Sollitt's own work), and alesser amount of $580 for sixteen hours
of “fitter” labor by Landis & Staefawith no specified dates, id., with added markups for overhead and
profit, Sollitt Facts 1 576. Upon this record, Sollitt has not shown that its claimed costs for CX 355 are
reasonable, because the underlying documents for CX 355 and the testimony regarding the frozen coils
areinconsgtent with Sollitt’s claimed costs.
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Third, the Navy’sliability for thiswork was not proved. Opposing theories were presented as
to why the coils froze, and as to who was responsible for the damage caused. See, e.g., Tr. at 986
(Mr. Zidinski) (stating that “[o]ur information reported that the reason the coil froze is that somebody
closed the seam valve’), (Lt. Odorizzi) (“The outside air damper was not properly cdibrated in terms
of when it was supposed to open and when it was supposed to close. Thus, it dlowed freezing air to
come in and caused the coil to freeze.”). Neither theory was a clear winner.

Mr. Zidinski initidly gave the impression that dl this trouble occurred Sx months after Sollitt
had completed work & NTC, Tr. at 986, but he later testified that Sollitt might have been doing
warranty and “punch-lis” work in Building 2B at the time the coil froze, Tr. a 1377. Thus, the
“somebody” who might have left the seam vave closed is an open question. There was ho persuasve
evidence as to who might have been responsible for aclosed steam valve.

There may have been continuing problems with “cdibration,” which would support Lt.
Odorizzi’ stheory. See SE 356 (CSM Mechanical’ s bill for work done on January 13, 1997) (stating
that the work included “check freeze STPT sequence’ and “check operation of HTS water coil control
vaues’). Also, the Navy presented an argument that Sollitt had continuing responghility for afully
operationa heating system at the time the coil froze, Def.’s Mem. at 121-22, and this argument was not
rebutted. For al of these reasons, the court cannot determine what caused the frozen coils, nor can it
determine who was responsible. Sollitt did not meet its burden to show that the Navy was liable for the
costs claimed in CX 355, or that the costs claimed for this work were reasonable. Sollitt is awvarded no
monies for CX 355.

XV. Count XVI: Interest on Invoice Payments Which the Gover nment Disputed

In Count X VI, Sallitt seeks Prompt Payment Act, 31 U.S.C. §8 3901-3907, interest for
“delayed payment of the amounts retained by the Navy from Sallitt’ s monthly payment requests.”
Sollitt Br. at 110. Thisclam is predicated upon this court finding that “ Sollitt is entitled to the
extensons of time it seeksin thiscase” Sollitt Supp. 1. The court did not grant any time extensons to
this contract. Because Sallitt was not granted any time extensons to the contract period by this court,
itsclam for interest pendties on payments delayed by contract completion is seriousy undermined.

Even if Sallitt had been granted an equitable adjustment extending the time of contract
performance, it still would not be entitled to Prompt Payment Act interest for the delayed or withheld
payment of portions of its monthly invoices. Sallitt aleges that the Navy ddlayed or withheld payments
of Sallitt’s monthly invoice amounts for two reasons. “anticipated liquidated damages’ and “ddlayed
performance.” Sallitt Br. at 110. The retention of liquidated damagesis clearly evidenced in the record
of invoice payments, see, e.g., Sallitt Supp. Tab 10 at 572, and the court notes that this retention
condtitutes the Navy’ s assertion of a dispute over itsliahility for these withheld amounts.  Although the
dleged “ddayed performance’ retention is less clear from the record, perhaps because Sollitt dicited
no testimony on this issue that was identified as pertaining to Count XV1, any retention due to ddaysin
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contract performance aso evidences a dispute between the parties as to when the Navy was ligble for
certain portions of Sallitt’s monthly invoices. Disputed contract payment amounts are subject to
Contract Disputes Act interest, 41 U.S.C. 8§ 611, not Prompt Payment Act interest. E.g., Gutz, 45
Fed. Cl. a 298. Because Prompt Payment Act interest is not gpplicable to Sallitt’s clamsin Count

X VI, no recovery may be had under the legal theory presented in Count XV1.°

XVI. Count XVIII: Lossof Potential Contract Award Fee

Pre-award Amendment 0007 provided for $600,000 as a performance award fee for Sollitt if it
“compli[ed] with contractua requirements and performance a the satisfactory leve in each of the
individua criteria set forth in the pecification.” JE 28 8§ 01010 11 1.7.1(a). Fivetime periodsfor the
evauation of contract performance were set by the contract, with a specific maximum award fee “pool”
avallable for each period, and the contract aso specified that no potentia award monies from one
evaluation period pool could carry over to another period. Id. 11 1.7.1(a)-(b). Although the terms
“unilaterd” and " discretion” are not included in the contract language, the plain meaning of the
description of the evaluation process, as excerpted here, makesit clear that the award fee decison was
agreed to be unilateral and discretionary on the part of the government:

The Contractor’ s failure to maintain acceptable levels of performancein
al areas of this contract, whether specified as award fee areas or nat,
will result in no award fee being issued.

A Fee Determination Officid (FDO) will be gppointed to determine the
amount of award fee, if any, to be pgi]d to the Contractor. . . . The
decison of the FDO isfina and shall not be subject to the Disputes
Clause.

1d. 171.7.1(3), (©).

Any changes to the award fee determination criteriawhich shal gpply
during each award fee period will be provided to the Contractor in
writing by the Contracting Officer a least fifteen (15) cdendar days
prior to the start of each award fee period.

A rating below satisfactory in any of the individud criteriawill result in
no award fee pa[i]d to the Contractor.

JE 23 § 01010 11 1.7.1(d)-(e) (Pre-award Amendment 0002). Because unilateral discretion was

%/ In Count XIX, interest provided by 41 U.S.C. § 611 is awarded for al of the claims upon
which Sallitt recovered, including unjustly withheld liquidated damages.
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granted to the Navy in determining the award fees for the five evauation periods, the court reviewsthe
award fee determinations based on Sallitt’ s contract performance to seeif these determinations were
arbitrary or capricious. Burnside-Ott, 107 F.3d at 860.

Sollitt does not contest the award fees issued for Periods One and Two, but argues that Sallitt’'s
performance for Periods Three, Four and Five was “ unfairly and improperly evaluated.” Sallitt Br. at
114. For each of these three eva uation periods Sollitt received zero dollars in performance award
fees. 1d. 11364-65. Sollitt asks the court to review the merits of the government’ s decison on the
grounds that timeliness was the primary criterion, id. at 113 (* The contract provided certain criteriafor
determining Sallitt’s entitlement to the Award Fee, the primary one being timeliness of performance.”),
and that this criterion was unfairly rated, in Sollitt’ s view, because “the Navy, rather than Sollitt, was the
cause of the delayed completion of the [p]roject.” Id. a 114. The court rgects thisline of argument.

Firgt, the government’ s award fee determination is not reviewable on the merits. Burnside-Ott,
107 F.3d a 860. Evenif it were, timeiness of performance appearsto be only one of four criteria
specified in the contract, and there is no proof that timeliness was the primary criterion. See JE 23 §
01010 at 6-8 (showing four criteriaof performance: timdy performance, qudity of work, management,
and community issues, but showing no weighting of these criteria). In addition, delays of both partiesto
the project were concurrent and intertwined, so it is not clear that Sollitt would have received a
satisfactory score for timeliness even if the Navy delays had not occurred. For example, a sub-part of
the timely performance criterion stated that “[p]rogress schedule has been submitted and gpproved in
accordance with the provisions of the contract and accurate updated progress schedules have been
submitted with each invoice the regfter.” 1d. a 6. The court notes that Sollitt’ s contract performance
was deficient inthisarea. For dl of these reasons, the court regects Sallitt’s argument that the award
fees of Periods Three, Four and Five were improper because of negative ratingsin timeliness. The
court finds that the Navy’s evaluation of Sallitt’s contract performance was not arbitrary or capricious.

Sollitt also attempted to prove that the Navy’ s award fee determinations were, in one instance,
procedurdly irregular. Sollitt claims that because the Navy removed $70,000 from the Period Three
award fee pool on March 29, 1996, the Navy breached a contract term regarding the evaluation
process. If thiswas amateria breach, however, it was excused by Sollitt’s prior materia breach. See
Christopher Village, L.P. v. United States, 360 F.3d 1319, 1335 (Fed. Cir. 2004) (“The contract
law question is whether [a plaintiff’ s established and uncontroverted breach was sufficiently materid so
asto judtify the government’ s subsequent breach.”).

Period Three began 236 days after the contract award, and ended 345 days after the contract
award, and had $175,000 in its award fee pool. JE 28 § 01010 § 1.7.1(b). Period Three, according
to the court’ s calculation, started on October 21, 1995 and ended on February 7, 1996; these dates
are confirmed by the Navy’ s report to Sollitt of the award fee for this period. See JE 205 (award fee
determination letter of October 15, 1996) (dating that the start date of Period Three was October 21,
1995 and that the end date reflects that “[t]his Award Fee Period Three was to coincide with
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completion of Phase[l],” which was origindly scheduled for February 7, 1996). Part of the award fee
evauation process included a self-evauation by Sallitt, due fifteen caendar days after the end of each
evauation period. JE 28 801010 11.7.1(c). Sollitt’s self-evauation for Period Three was dated April
19, 1996, amost two monthslate. SE 193.

So, dthough the FDO fee award determination normally would consider Sallitt’s self-evauation
beforehand, JE 28 § 01010 1 1.7.1(c), this self-evaluation was late. The FDO was aso authorized by
the contract to “take such other action and consider such other facts pertinent to the Contractor’s
performance asis required to determine the adjective rating and the amount of the performance award
feefor the evaluation period under consderation.” Id. Inlight of Sallitt’s late self-evauation, the
Navy’s action to remove a portion of the pool available to Sollitt for Period Three at the end of March
1996, before receiving Sallitt’s salf-eval uation three weeks later, is not improper. At this point in time,
the FDO had sufficient data to predict that the “timely performance’ criterion was not going to be rated
satisfactory, and this done would necessarily trigger the contract provison mandating a zero avard fee
for Period Three. See JE 28 § 01010 1 1.7.1(e) (“A rating below satisfactory in any of the individua
criteriawill result in no award fee pdi]d to the Contractor.”). In fact, for Period Three Sallitt
eventudly recaived unsatisfactory or margindly satisfactory ratings for three out of the four criteria, JE
205, and any one of these below satisfactory ratings would have been enough to deprive Sallitt of dl of
the $175,000 in the poal. Although the FDO was not following the evauation process to the letter, his
action is excused by Sollitt’'s materid breach of submitting alate sdlf-evauation and thus was not
arbitrary or capricious.

Because the Navy’ s determination of performance award fees was not arbitrary or capricious,
Sollitt’s clam for additiona performance award feesfails.

XVIIl. Count XIX: Interest on Sollitt’s Successful Claims

Although Sollitt aleges that Prompt Payment Act interest gppliesto “dl unpaid dams
addressed in this brief and for which the Court finds entitlement in favor of Sallitt,” Sallitt Br. at 115, the
claims upon which Sallitt prevails are subject only to Contract Disputes Act interest, 41 U.S.C. § 611,
as discussed in Count XV, because Sallitt’ s clams were disputed by the Navy. See31 U.S.C. 8
3907(c) (not requiring a Prompt Payment Act interest pendty where the government disputesiits liability
for payment, and indicating that such disputed clams are subject to the CDA interest provison).
Accordingto 41 U.S.C. §611,

[i]nterest on amounts found due contractors on claims shall be paid to
the contractor from the date the contracting officer receives the clam
pursuant to section 605(a) of thistitle from the contractor until payment
thereof.

Id. Sallitt filed its CDA claim with the Navy’ s contracting officer on October 3, 1997. Thus, CDA
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interest, as provided under 41 U.S.C. § 611, beginsto run on October 3, 1997 and ends on the date
of the government’ s payment to Sollitt of the sum awarded in the judgment detailed below.

CONCLUSION
For the reasons st forth herein, it is hereby ORDERED that:
@ Defendant’ s Mation in Limine, filed July 7, 2003 isDENIED as dtated &t tridl.

2 Faintiff shdl be AWARDED an equitable adjustment increasing the Navy's
contract payment responsibility by $551,056, as shown in the caculation

below.
Count I, Phase: $ 89,600
Count I, Phases 1l and I11: $145,600
Count VI: $ 809
Count VII: $ 72,612
Count VIII: $ 17,565
Count IX: $ 3,020
Count X: $ 6,898
Count XI: $ 615
Count XIV: $ 2,038
Count XV:
CX 18 $156,616
CX 47 $ 615
CX 91 $ 5375
CX 103 $ 9825
CX 120 $ 6,734
CX 149 $ 545
CX 165 $ 11,695
CX 208 $ 819
CX 257 $ 9,459
CX 306 $ 8,684
CX 315 $ 833
CX 352 $ 1,099
TOTAL $551,056

3 Additiondly, plaintiff shal be AWARDED interest on $551,056 from October
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3, 1997 until it receives payment for this judgment, a arate determined by 41
U.S.C. §611

4 The Clerk isdirected to ENTER find judgment for plaintiff in the amount of
$551,056, plusinterest.

) No costs.

LYNN J. BUSH
Judge
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